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The nature of the individua ndian' .terest in,ttl'ibal pFOD‘

erty presents one.of the most dificult problems n the law of:|" 1P
'resemble, or differ from. other forms ot property tight,_, -

Indian property It is clearly-established that - where iegal or

it |s not vested in the ‘Individual members thereof, and yet:
.these individual meimbers are not entirely without legal or equi-
table rights:in such property. The right of the individual-Indian
is, in effect; .&- right of participation similar in some respects to
the rights of -a stockholder: in the property of a corporation;

In_analyzing-this right .of participation, we shall be concerned
in the present chapter, with. six questions
~ (1) How does the right. of; participation in. tribal property
resemble, or differ from, other. forms of property right?

(2) How far is this right of participation 1im1ted by the-char-
acter and extent of the tribal property? .- .« ,

(8) Who is‘entitled to participate in tribal property’?

(4) Under what dlrcumstances, if any,: is the individual's
right of participation : transfemble? .

(5) What rights of user may the individual part|C|pant exer-
-eise while property remains in tribal status?

(6) What righfs.does the iﬂ(hvidual enjoy, in the dwmbutwn
of tribal property? ’

We must recognize that just as the natur e of rlghts of part|C|
pation in corporate property, varies -among corporations and
among various classes:of security holders within a single corpo-
ration, so the rights of individual Indians in tribal property
exhibit a wide range of variation, and depend, in the last analy-
-8i8, upon the governmental ‘acts and ‘contractual agreements of
the Federal Government, the tribe, and the individual Indian
himself.

Answers to our questions are to be found primarily in a series
of statutes and treaties, nearly all of which deal with particular
tribes. The judicial and administrative decisions in .this field
are, in nearly every case, dependent upon such particular acts
and treaties.

Here, even more than in most fields of law, general principles,
no matter how confidently announced by the highest authorities,
must be pared down to the facts with which they deal before we
are entitled to rely upon them.

'On the nature of tribal property see Chdptér 15. On' individual prop-
erty see Chapters 10 and 11.

The rlght of participation in tribal property .must:be distin-
guished; in the first ‘place;from tenancy in' common. This dis-
tinction is partieularly important beeause a ‘good deal of the
discussion of tribal property ‘in the decided cases invokes such
terms as “ownership in common," which is occasionally used to
mean “tenancy “in’ common”: The distinction- between tribal
ownership and tenancy in coinmon may be elearly séen’if -we
consider the fractional interest of an Indian in an -allotmeint in
heirship status where there are so many heirs that every mem-
ber of*the tribe has a fraétional interest, and' then consider the
interest which the’saine Indian would have fa:the same ‘Jand if
the land belonged to the tribe In the first 'chse, the individaal
Indian is a tenant in common, He may, under cértain cireum-
stances, obtain a partitlon ‘of the estate. His consent is, gener-
ally, necessary to authorize the leasing of the land - His interest
in the: land: is transferable, devisable, and inheritable. ::In the
second case, his interest ‘is quallv ‘more indirect, although eco-
nomically it may be'more valuable. He cannot, generally, secure
partition of the tribal. estate. -He can act only as a: voter in
the leasing of tribal land::* His interest in the tribal property is
personal and cannot be/transferred or, inherited, but his heirs,
if they are members of " the tribe, will participate in .the tribal
property in their own right. S

Observing that the Cherokee lands were held im communal
ownership, the Supreme Court, speaking in the case of The
Cherokee Trust Funds ? remarks:

* o« ¢ that does not mean that each member had such

an interest, as a. tenant in common, that he could claim a
pro rata proportion of the proceeds of sales made of any
* part of them. (P. 308.)

In the absence of legidation to the contrary, the individual
Indian has no right as against the tribe to any specific part of

the tribal property.® It is often said that the individual has only

2117 U. S. 288 (1886). -

2 Delaware Indians v. Cherokee Nation, 193 U. 8. 127 (1904) ; United
8tates v. Chase, 245 U. 8. 89 (1917). - SeeMcDrmaalv McKay. 237 U. 8.
372 (1915) ; Shulthis v. McDougal, 170 Fed: 529 (C. C. ‘A. 8, 1909), ‘app.
dism. 225 U. S. 561 (1912).
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a “prospectiveright” ¢ to future |ncome from tribal property in
which he has no present interest.’ Other terms used to picture
this right are “an inchoate interest,*® and a “float.”” These
terms aptly characterize the intangible right of the Indian to
share in tribal property. Until the property loses its tribal
character and becomes individualized, his right can be no more
than this, ‘except insofar as’ ‘federal law; tribal law, or tribal
custom may give him' a more definite right ‘of occupancy. in a
particular. tract. In the ecase of tribal funds, he has, ordinarily,
no vested right in them until they have been paid over te him
or have been set over to his credit, perhaps subject to certain
* redtrictions® In the case of lands, he has no vested right unless
the land or some desiguated interest therein has been set aside
"1£0r him either severally or as tenant. in common®
* “The; statement has oftén beesi- made that- the tribe holds its
_property fu trast for its members® This statement may be ‘com-
“pared With the  assertion frequently made that - “corporate ‘prop-
erty is held in trust for the stockholders, though, strictly speak-
ing, no technical trust relationship exists in either case.
“In speaking of thie title.to the lands of the Creek Nation, the

court in Shulthis v. McDougal,™ declared.:

The tribal ‘lands belonged to the tribe. The legal title
stood in the tribe as & political society; but those lands
were not held by the tribe as the public lands of the United
States are held by the nation. They constituted the home

or seat of the tribe. Every member, by virtue of his
member ship in the tribe, was entitled to dwell upon and

share in the tribal property. It was granted to the tribe
by the federal government not only as the home of the
tribe, but as a home for each of the members.

Indian lands were generally. looked upon as a permanent home
for the Indians. “Considered as such, * * * it was not un-
natural or unequal that. the vast body of lands not thus speci-
fically and personally appropriated should he treated as the com-
mon property of, the Nation * * = *

That tribal property should be held in common for the benefit
of the members of the Indian community as a whole was, accord-
ing to the Supreme Court in the case of Woodward v. de Graffen-
ried, the principle upon whiceh conveyances of land to the Five

<« Op. Sol. I. D, M.8370. August 15. 1922.

s Taylor v. Tayrien, 51 F. 2@ 884 (C. C. A. 10. 1931). cert. den. 284
U. 8. 672 (1931). This case involved individual rights ia Osage tribal
minerals. For a discussion of: special laws governing Osage tribe see
Chapter 23. sec. 12.

o Tajlor v. Tayrien, 51 F. 2d 884 (C. C. A. 10, 1931). cert. den. 284
U. s. 672 (1931).

TMcKee v. Henry, 201 Fed. 74 (C. C. A. 8. 1912); Woodbury V. United
'States, 170 Fed. 302 (C. C. A. 8. 1909). The cases involved rights of an
eprollee before allotments bad been made. In an opinion involving back
annulty payments. the Solicitor of the Department of the Interior wrote :

“The members of a tribe have an inherent interest in the tribal lands
and tunds but until Segregated by allotment or pa ment in reveralty they
remain the common property of thé tribe” Op. . D., D. 42071. De-
cember 29. 1921.

® Funds due Osage as share in royalties and proceeds from sale of land
not his until actually paid to him or placed to his ered’t—Op. Sot. I. D
M 8370. August 15. 1922. See Chapter 23. sec. 12B. So long as g judg-
ment In favor & a tribe i3 mot prorated among individual members. no
present or former member has a vested right—Letter of Commissioner
of Indian Affairs to Indian Ageots, October 9. 1937.

° Qritts v. Fisher, 224 U. S. 640 (1912) ; 8¢t. Marie v. United States. 24
F. Supp. 237 (D. C. S. D. Cal. 1938). aff'd — F..2d — (C. C. A. 10, 1940) :
56 I. D. 102 (1937): McKee v. Henry, 201 Fed. 74 (C. C. A. 8. 1912).

1 Ligon V. Johnston, 164 Fed. 670 (C. C. A. 8. 1908). app. dism. 223
U. S 741: Cherokee Nation v. Hifchoock, 187 U. S. 294 (1902).

1 170 Fed. 529. 533 (C. C. A. 8. 1809}, aff"'d 225 U. S. 561 (1912).

2 Also see W. 0. Whitney Lumber & Grain Co. v. Crabtree, 166 Fed. 738
(C. C. A. 8. 1908). Title to Creek lands were In nation ; eccupants had
no more than possessory rights.

1 Cherokee Nation V. Journeycake, 155 U. 8. 196, 215 (1894).

INDIVIDUAL RIGHTS IN TRIBAL PROPERTY

Civilized Tribes were made Treaties often’ provided that the
land conveyed to the tribe was to be held in common.”

Likewise certain statutes specify that tribal lands are to be
held or occupied in common.'

Indian tribal laws and customs led governments dealing with
Indian-lands to adopt the theory that tribal property was held
for the common benefit of all.”" The constitation of the Cherokee
Nation, both -as originally adopted in 1839 and as amended in
1666, declared in section 2, article 1, that the lands of the Chero-
kee Nation’ ‘were to remain the common property of the tribe.**

In the case of United States v. Charles,” the court, in refer-
ring to- the lands occupied by the Tonawsdnda Band of Seneca
Indians, stated " The reservation lands- az‘e held in common by
the tribe, although individual members of” the tribe may be 1n
possession of a particular tract; and such possession is recog-
nized by the tribe.” (P. 348.) Many tribal
adopted under the Wheeler-Howard Act,” provide that all lands
hitherto unallotted shall be held’ in the future as tribal prop-
erty.®

Although tribal property is vested in the tribe as an entity,
rather than in the individual . members thereof, each member of
the tribe may have an interest in the property.

The natare of the individual member’s right in tribal property
is discussed in Seufert Bros. Co. v. United States.® The court
quotes the words of an Indian witness who compared a river in
which there was a common right to fish to a “great table where
all the Indians time to partake.” ~(P. 197.)

In the case of Mason V. Sams, the Treaty of 1855 between the
United States and the Quinaielts ® is discussed. By the terms
of article two of the treaty, a tract of land was to be “reserved
for the use” and occupation of the tribes ® * * and set
apart for their exclusive use” The court construed the treaty
to give the Indians ad exclusive right of fishing in the waters
on these lands; the right to fish being enjoyed by all members,

even though the treaty was made with the tribe®

1% 238 U 8. 284 (1915). Accord: Heckman V. United Btates, 224 U. 8.
413 {1912), modify’g and aff'g sub nom. United Stateg v. Allen, 179 Fed.
13 (C. C. A. 8. 1910). See Shulthis V. McDougal, 170 Fed. 529 (C. C. A.
8. 1909). app. dism. 225 U. S. 561 (1912).

s See, for example: Treaty of December 29. 1832. with the United
Nation of the Senecas and Shawnee Indlams, 7 Stat. 411: Treaty of May
30. 1854. with the United. Tribes of Kaskaskia and Peoria. Piankeshaw,
and wea Indians, 10 stat. 1082; Treaty of June 22. 1855, with Choctaws
and Chickasaws,” 11 Stat 611, Treaty of August 6. 1846. with Cherokee.
9 Stat. 871. discussed in The Cherokee Trust Funds, 117 U. S. 288 (1886).
and United 8tates v. Cherokee Nation, 202 ©. S. 101 (1906).

» See. for example, Joint Resolution, June 19, 1902, 32 Stat. 744
(Walker River, Uintah, and White River Utes). Various allotment
statutes reserve from allotment lands to be held ““in common,” specifying
occasionally for the reservation of gracing or timber lands. lands con-
taining springs. etc. See, for example: Act of March 3. 1885. 23 Stat.
140 (Umatilla Reservation) ; Act of March 2. 1889, 25 Stat. 1013
United Peorias and Miamies) ; Act of June 3. 1926. 44 Stat. 690
(Northern Cheyenne Indian Reservation). See, also. Chapter 15.

17 See Mitchel v. United States, 9 Pet. 711. 746 (1835).

BCited and discussed in Cherokee Intermarriage Cases, 203 U. S. 76
(19063, and in The Cherokee Trust Funds. 117 U. S. 288 (1886).

1 23 F. Supp. 346. 348 (D. C. W. D. N. Y. 1938).

* Act of June 18. 1934, 48 Star. 984, 25 U. S. C. 461, et seq.

n g g, Art. 8. sec. 2. of the Constitution and Bylaws for the Sho-
shone-Bannock Tribes of the Fort Hall Reservation. Idaho, approved
Aprt 30, 1936.

2249 U. S. 194 (1919). aff'g sub nom. United Staten ez rel. Williams
v Seufert Bros. Co.. 233 Fed. 579 (D. C. Ore. 1916).

®» 12 stat. 971.

5 F 2d 255 (D. C. W. D. Wash. 1925). Accord : Halbert v. United
States. 283 U. s. 753 (1031), rev'g sub nom. United States V. Halbert,
38 F. 2d 795 (C. C. A. 9, 1930).

constltutlon%. -



ELIGIBILITY TO SHARE

Where certain lands have been resérved for the use and occu-
pation of a tribe, members of the tribe are entitled. to Use bodies
of navigable water within the reservation.®

3 Op. Sol. I. D.. M.24358, May 14, 1928. Cf. United States v. Powers,
305°U. S. 527 (1939). aff’g 94 F. 2d 783 (C. C A. 9, 1938), and modi(yg
16 7. Supp. 155 (D. C Mont. 1936), "holding that dinder the Treafy of.
Map 7, 1868, witk the Crow Indlans,'15° Stat. 649. the waters within
the reservation were reserved for the equal benefit of tribal members
and when allotments of ‘these lands 'were made, the right to use the &
waters passed to the aliottees. - See alS0 Skeem V. United- States, 273 |

SECTION 2. lePENDENcY OF

The individual Indian claiming a share in tribal assets is
subject to the general rule that he.can obtain no greater inter-
est than that possessed by the tribe in whose assets he par-
ticipates.”™ The use that an_individual Indian may make of
tribal lands is. limited by the nature of the estate in the land
held by the tribe. Thus in the case.of United States v. Chase,
the court held that where the Omaha tribe held only ,a right
of occupancy in. certain lands, with the fee remaining in the
United States, the trlbe could not convey more than its right of
occupancy to a member withotgt the consent of- the United States.

Viewed in this ‘fashion, an _allotment system or any act or

= “Theright of the inatvidual member tn tribal 1ana is derived from
and is no greater than the right of the tribe itself” If the tribe cannot
make a lease without the approval of the Department of the Interior,
neither can-the individual. Memo. Sol. 1. D.. October 21. 1938.
= 245 U. S. 89 (1817). rev'g 222 Fed. 503 (C. C. A. 8, 1915).

SECTION 3. ELIGBILITY TO

Originally the only requisite to share in tribal property was
membership.**  Abandonment. or loss of membership forfeited
the right to share.” Acquisition -of- membership ordinarily car-
ried with it the right to share in tribal property.® The question

3 Halvert v: United States, 283 U. 8. 763 (1931). rev’g sub nom.
United States v. Halbert, 38 F. 2d 795 (C. C. A. 9, 1930) ; Tiger v.
Fewell, 22 F. 24 786 (C: C. A; 8. 1827) { La Roqui v. United States, 239
U. 8. 62 (1915). aff"g 198 Fed. 645 (C. C. A. 8. 1912) ; Bizemore V.
Brady, 235 U.-S. 441 (1914); Gritts V. Fisher, 224 U. 8. 640 (1912) :
Oakeg v. United Btates, 172 -Fed. 305 (C. C. A. 8, 1909) ;. Fleming v.
McCurtain, 215 U. S. 56 (1909) ; Qherokee Nation V. szhoock 187
U. 8. 294 (1902). ; Op. Sol. I. D\, M.15954, January 8. 1927. For re ula—
tions governing pro-rata shares of tribal funds, see 25 C. F. R. 233
233.7: for regulations governing annuity and other per capita payments
see 25 C. F. R. 224.1-2245.

3 8ee Memo. Sol. I. D.. March 19, 1938 (Cheyenne River Sioux).
the case of The Cherokee' Trust Funds, 117 U. S. 288 (1886). in wh|ch
the Court denied the right of those who had remained East and aban:
doned their membership. to share in proceeds arising from sale of lands

of Cherokee Nation, the Court stated:
.
rty of the Cherokee Nation.” in whatever form it may exist.

If
{)rope
must ¢ * Pe readmitted to citizenship « ¢ * The

cannot live out of its Territory. evade the obligations and burden)sl
of citizenship. and at the same time enjoy the beneﬂts of the
funds and common property of the Nation.” “(P. 311.)

33 |1 the case of Oherokee Nation v. Journeycake, 155 U. S. 196 (1894).
the Supreme Court discussed the rights of the Delaware Indians to share
in the property rights of the Cherokee Nation. under the contract en-
tered into between the Delawares and the Cherokees on April 8. 1867. in
pursuance of a treaty entered into between the United States and the
Cherokee Nation. July 19. 1866 (14 Stat. 799. 803). The court decided :

Given therefore. the two propoesitions that the lands are the com-
mon property of the Cherckee Nation. and that the registercd

Delawares have become incorporated Into the Cherokee Nation
and are members and ecitizens thereof, it follows necessarily that

633058—45——14

Indians e wish to enjoy the bemefits of the common

Ted. 93 (C. C. A. 9. 1921). holding that the members of

I NDIviDUAL RI GHTS UPON
PROPERTY.
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In all these cases, the individual enjoys a right of user de-

5 rived from the legal or equitable property right of the tribe in

which ke s a member

the Shoshone
Tribe who occupied tribal lands under Art. 6 of the Fort Bridger Treaty,
July 3, 1868, 15 Stat. 673, and who were awarded allotments of these
lands under Art 8 of the agreement ratified by Act of June 6, 1900, 31
tat. 572, were entitled o the water rights.

 See sec. 5, infre. ’

EXTENT OF TR BAL

treaty which extinguishes tribal title decreases to that extent
the quantity’ of tribal property in which the individual may
share.®

In'the case of The Cherokee bust Funds,” the court said,

Their [Cherokee Nation] treaties of cession must, there

fore, be held not only to convey (he common property of

the Nation, but to divest the interest therein of each of
its members. (P, 308.) .

The individual's rights in: tribal property are affected by any

set-offs or claims against. the. tribe, because the amount of his
share that he would otherwise be entitled to is decreased.

» FOr examples Of this fact situation see . Moore v. Carter Ol Co.,

43 F. 2d 322 (C. C. A. 10. 1930). -cert. den. -282 U. 8. 903 ; Unitdd

States v. Ft. 8mith & \W. R. Oo., 195 Fed: 211 (C. C. A 8. 1912) ; Choate

v. Trapp, 224 U. 8. 665 (1912) ; The Kansas Indians, 5 Wall. 737 (1868).
%1317 U. 8. 288 (1886).

SHARE | N TRI BAL PROPERTY

of what constitutes tribal membership is discussed elsawhere®

Under the rule that membership was uecessary tn share in
tribal property, the right to participate In the distribution could
not pass to the.member’s heirs, nor could it be assigned by the
member.® The children of a member could not inherit their par-
ent’s right to share.. Their only right to share in the distribution
of tribal property came from being members themselves. How-
ever, had their parent’sright to participate in the distribution of
tribal assets attached itself to certain property in WhICh he had
a vested right, his children might inherit this property.® But as
soon as the member’s right had vested, the property was no
longer tribal property. It had become individualized ; it was in-
dividual property and not trlbaJ property that was being passed
on by descent™

Although originally the right ta participate in tribal property
was coextensive with tribal member ship, this rule has been modi-

fied by various congressional enactments. On the one hand, the

they are equally with the native Cherokees the owners of and
entltled to

u
gtitled qnare in the profits and proceeds of these lands. (Pp.

See also Cherokee Interman-iage Cases, 203 U. S. 76 (1908), and Dela-
ware Indians v. Cherokee Nation, 193 U. S. 127 (1904). for a discussion
of the rights of the Delawares in Chberokee property.

In the case of the Cherokee Nation V. Blackfeather, 155 U. S. 218
(1894). the court applied the rule of the Journeycake case to the Shaw-
nces Who were admltted to the Cherokee Nation.

% See Chapters 1, 5, 7.

% Qrittg v. Figher, 224 U. 8. 640. 642 (1912) ;
States, 239 U. S. 62 (1915).

3 See Op. Sol. 1. D., D42071. December 29. 1921,

= Op. Sol. I. D.. M.15954. January 8, 1927 Op. Sol. I. D., M.13270,
November 6, 1924 OP. Sol. I. D.. M.27381, December 13, 1934.

La Roque v. United
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right to share in tribal property hasbeen denied to certain special
classes of tribal members. On the other band, the right to’'share
in tribal property has been extended to various classes of non-
members. )

The most important class of members excluded from the right
to share in tribal property comprised white men marrying Indian
women who, under special tribal laws, were admitted to tribal
‘membership or " citizenship,” but were not, in many cases, given
any rights at all in tribal property.

The problem created by the claims of those people is dis-
cussed in the Cherokee Intermarriage Cases™® The court traces
the policy of the' United States and the tribal government to keep
tribal property from coming into the bands of whites who mar-
ried Indians solely for the purpese of sharing in the tribal
wealth.® )

The' policy of the United States toward the rights of non-
Indians who claimed rights because of intermarriage is indicated
by the Act of August9,-1888, which, excluding the Five Civilized
Tribes from its scope, provided':

* ¢ ¢ po whife -man, not otherwise a member of any
tribe of Indians, who -may hereafter marry, an Indian
woman, member of any Indian tribe * « * shall by
such marriage hereafter acquire any right in any tribal
property, privilege, or interest whatever to which any
member of such tribeis entitled.

An analogous problem arose when the slaves residing in the
Indian Territory Were granted freedom and citizenship by the
Emancipation Proclamation and the Thirteenth Amendment to
the United States Congtitution. The rights of these “freedmen”
in triba] property are elsewher e discussed.®

As already noted, the original rule was that existing member-
ship was the requisite for sharing in tribal property. But the
beginning of the allotment system, and the policy of encouraging
the abandodment of tribal relations led to the modification of
this rule.®

In order to persuade Indiansto forsake tribal habits and adopt
the white ‘man’s civilization, various acts*® were passed and

3 203 U. 8. 76 (1906). . ) ]
= In 1874, the Cher okee Natfonal Council adopted a code which ad-
mitted white men to citizenship, and it one paid a sum of $500 (the ap-
proximate value ot the share of each I ndian) into the national treasury,
he became entitled to a share in ‘tribal property. But even this privilege
was withdrawn in 1877. and so from that date, whites intermarrying into
the Cherokee Nation were admitted to citizenship upon the condition that
they should not thereby acquire an estate or interest in the communal
property of thé nation. In the ease of Whitmire v. Cherokee Nation, 30
C. Cls. 138. 152 (1895). the court quotes a section of the Cherokee code
and adds : “The idea therefore existed. both in the mind and in the laws
of the Cherokee people. that citizenship did not necessarily extend to or
invest in the citizen a personal or individual interest in what the consti-
tution termed the ‘common property,” ‘the lands of the Cherokee Nation.*”
+ C. 818. see. 1, 25 Stat. 392, 25 U. S. C. 181.
1 See Chapter 8. sec. 11.
2 In 1909. Mr. Justice Van Devanter, then on the Circuit Court of
Appeals. wrote :
For many years the trestles and legistatioa relating to the
Indians proceeded largely upon the theory that the welfare of
hoth the Indians and the whites required that the former be
kept in tribal communities separated from the latter. and while
that policy prevailed, effect was given to the origzinal rule re-
specting the right to share in tribal properly; but Congress later
adopted the policy of encouragmg individual Indians to abandon
tbeir tribal relations and to adopt the customs. habits. and
manners of civilized life. and. as an incident to this change in
poImY. statutes were enacted declaring that the right to share in
tribal property should not be impaired or affected by such a
severance of tribal relations. whether_occurring theretofore or
thereafter. (Oakes w. United States, 172 Fed. 305. 308 (C. C. A.
8. 1909).) See Chapter 11. sec. 1.

“E. g, the Act of December 19, 1854. 10 Stat. 598. 599. promised that
the property rights of the mixed bloods in the tribal property of the
Chippewas would not be impaired it they remained on the lands ceded
to the United States and separated from the tribe.

“E. g, Treaty with Choctaws,

INDIVIDUAL RIGHTS IN TRIBAL PROPERTY

treaties * adopted, guaranteeing to those Indians who complied
with this policy the same rights to share in tribal property, gg it
they had remained with the tribe.* Four of these acts, general
in their terms, deserve special mention:

(1) The Act of March 3, 1875, applying to Indians whe had
abandoned or who should thereafter abandon their tribal rela-
tions to settle under federal homestead laws,” declares

That any such Indian shall be entitled to his distributive
share of « e * tribal funds, lands, and other property,
the same as though be 4had maintained his tribal rela-
tions . Lo

-

However, where specially provided, such as-in the Act of Feb-
ruary 6, 1871,* Indians who wished to leave the tribe and at
the same time receive certain lands as their allotments, bad
to relinquish their rightsto share in any further distribution’ of
tribill assets. The Treaty of November 15, 1861, with the Pot-
taw& tomie Nation, discussed in Goodfellow V. Muckey,™ provided
that those of the tribe who had adopted the customs of the
whites and who were willing to abandon all claims to the com-
mon lands and funds would have lands allotted to them in
everalty.

(2) Section 6 ™ of the Act of February 8, 1887, declares:

* * * and every Indian ‘born within the territorial
limits of the United States who has voluntarily taken up,
within said limits, his residerice, separate and apart from
any tribe of Indians therein, ‘and has adopted the habits
of civilized life, is hereby declared to be a citizen of the
United States and is entitled to all the rights. privileges,
and immunities of sueh citizens, whether said Indian has
-been or not, by birth or otherwise, a member of any tribe
of Indians within the territorial limits of the United

tember 7, 1830. 7 Stat. 333, dis-
cussed in Winton v. Ames, 255 U. S. 373. 388 (1921).

© Qakes V. United States, 172 Fed. 305 (C. C. A. 8. 1909) ; United
States ex rel. Besaw v. Work, 6 ¥. 2d 694 (App. D. C. 1925) ; Pape v.
United States, 19 F. 24 21.9 (C C. A. 9, 1927).

+ 18 Stat. 402. 420.

““While this act is directed particulaly at Indians acquiring
homesteads on the public domain, it has been referred to as apply-
ing to any, Indians abandoning their tribal relations. Oakes V.
United States, 172 Fed. 305. It is believed, however, that this
act can be restriexted in the following manner. The well-recog-
nized purpose of this act and of similar acts preserving interests
in tribal property to Indians abandoning their tribal relations
was to induce Indians td'leave their tribal life on the reservations
and to take up the habits and customs of.civilized
communities. See Qakes v. United Stategs, al
States v. Besaw, 6 F. (2d) 694, 697 (Ct. App. D. C. i
fact, the phrase “abandonment* of tribal relations” has continu-
ously been interpreted as meaning a physical abandonment of
the ‘tribe and the reservation and an undertaking to live as a
white person. An examgle of such an interpretation of the
phrase 'in the Act of 1875 §s the Circular of Instructions issued
) the General Land Oflce on March 25. 1875. requiring Indians
desiring to take advantage of the benefits of the Act of 1875 to
make affidavit that they have adopted the habits and Pursuits Of
civilized life (2 C. L. 0. 44). In all cases of which | have knowl-
edge so far brought into” court or before the Department for
adjudication of the rights of Indians under the 1875 or 1887
acts. the Indians had physically abandoned their tribe and reser-
vation and this was assumed to prove abandonment of tribal
relations. i . .

In view of this purpose of Congress to induce Indians to leave
the reservations and the interpretation of the_statutorﬂ language
“abandonment of tribal relations” it may be said that the Aect of
1875 would not_apply to Indians who wish to relieve themselves
of membership in a tribe but who. nevertheless. remain upon the
reservation of the tribe and continue living as other members of
the tribe and continue enﬂ)oyln,\gI the Federal grotcction of reserva-
tion life. Memo. Sol. I. D.0 March 19. 1938.

“ The Act of January 18. 1881. 21 Stat. 315. 318. gave to those
Winnebago Indians of Wisconsin who abandoned tbeir tribal relations
and wished to use the money for purposes of settling a homestead on
the public domain a pro rata share in the distribution of tribal sunds.

% 16 Stat. 404 (Stockbridge and Munsee).

% 12 Stat. 1191.

51 10 Fed. Cas. No. 5537 (C. C. Kans. 1881).

8 This section was amended by the AcCt Of wy 8, 1906, 34 Stat. 182,
25 U. S. C. 349.

©24 Stat. 388. 390.



TRANSFERABILITY OF THE RIGHT TO SHARE

States without in any manner impairing ‘or otherwise
-affectlng the right of any such Indian to tribal or other
property

In the case of Reynolds v. United States,” a Sioux woman who
had been born on the reservation and was a member of thetribe
was taken from the reservation by her father. She moved
away from the :reservation, adopted the habits .of white people
and married a white man. Her rights to:share in the tribal
property. were . recognized, ‘under the 1887 statute. -

(3) By section'2.of the Act of August 9, 1888, rlghts in tribal
property.were preserved to Indian women who thereafter mar-
ried. c1t1zens of the United States.and became citizens also. -

(4): In furtherance of its pelicy .to induce Indians to- break
away- from the tribal’ mode of hfe, Congless included in the
Appropriation Act © 6f June 7; 1897, the following provision
granting rights -in ‘tribal property to the children . of certain
Indian women who had left the tribe :

- That all children born of a marriage heretofore ‘golem-
nized | between a white man and. an Indian .woman by
blood and not by adoption, where said Indian woman is
at this time, or was at the time of her ‘death, recognized

“ by the tribe -ghall have the same rights. and pnvﬂeges to
the property of the tribe to.which the mother belongs, or

belonged -at the time of her death ‘by blood, as any other
member of the tribe « * *%

Because 'this ‘statute creates a new class of distributees in tribal
property and, to. that extent, decreases the property rlght .of
those distribufees otherwise entitled to- share, it has been strietly
construed. It does not include the children of a marriage be-
tween two Indians; ® it does not include the chlldren of a mar-
riage between an Indlan man and a white woman; ® it does not

5 In view of this act, “the mere. transfer of citizenship is not |mpor—
tant, so. far as the Question of the rights in tribal property is concerned.”
United States ex rel. Besaw V. Work, 6 F. 2d 694, 698 (App. D. C. 1925).

205 ¥ed. 685 (D. C. S. D. 1913).

s6 C, 818, 25 Stat. 392. See also Pape v. United Stdtes, 19 F. 2d 219
(C. C. AL 9, 1927), holding that an Indian woman may receive a share
in tribal property even if she marries a white man, becomes a citizen
of the United States, has seveéred tribal relations and has adopted civilized
life. .Work v. Gouin, 18 F. 2d 820 (App. D. C. 1927). holding that a
Chippewa woman, though married to a white man and separated from
the tribe, was entitled to share in tribal fund.

#7 30 Stat. 62, 90. 25 U. S. C. 184. .

s (f. Stookey v. Wilbur, 58 F. 24 522 (App. D. ‘C. 1932). {Act in:
voked by Secretary of the Interior; Court declined to issue mandamus
to compel Secretary to restore certain names to tribal rolls.)

8 Memo. Sol. I. D., December 18, 1934.

o Ibid.
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sa%e sany rights of _childre'h of an Indian woman who married a
white man after June 7, 1897 ;* it does not save the rights of
children whose Indian mother had married a white man before
that date, but who was a member by adoption only, or if she
had been ‘a member by blood, who was not considered a member
at that daté or at her death if it had occurred prior to that
time= -Nor does it create any rights in any lineal descendants
other than children of the Indian woman.

The rights of children of a tribal member are discussed. in .
Halbert v. United States:®

The children of a marriage between ad Indian woman
and, a white, man, usually take the status of the father;
but if the wife retanis her -tribal membership and the
children are born in the. tribal environment and there
- reared’ by her, ‘with the husband failing to discharge- his
‘duties to them, they take the status of the mother.

Whether grandchildren of such 4 marriage have tribal
membership or otherwise depends on, the status of the
fathér or mother as the case may be, and not on' that of

a grandparent.

As to marriages occurring before June 7, 1897 (as’ the
marriages here did), between a white man and an Indian
woman, who Was Indian by blood rather than by adop-
tion-and ‘who on June 17,1897, or at the time of her death,
was recognlzed by the tribethe children have thé same
right to share in the division or distribution of the prop-
erty of the tribe of the mother as any other member of the
tribe, but this is in virtue of the Act of June 7, 1897.

In the distribution of tribal assets, the visible evidence of one's
right to share is the appearance of his name on the appropriate
"roll.” If membership was the requisite, he had to be on the
"membership roll.” As a practical matter, ‘acts and treaties
providing for distribution of tribal property had to and did set
a specific date as to when status must exist. Generally those who
did not have a status entitling them to share on that date could
not participate even though they might have had such a status
before and after that date.®

. Pape V. United States, 19 F. 2d 219 (C.-C. A. 9, 1927).

%2 Oakes V. United States, 172 Fed. 305 (C. C. A.. 8. 1909).

& 283 U. 8. 753, 763-764 (1931). rev’g sub nom. United Stales v.
HaZberl, 38 F. 2d 795 (C. C. A. 9. 1930).

o For examples of such rolls, see the Act of March 1, 1901, 31 Stat.

861, 869-870 (Creek) and the Act of June 30. 1902, 32 Stat. 500, 501-
502 (Creek). See Chapter 23. sec. 7. For-a discussion of the power of
Congress and’ the Secretary over enrollment, see Chapter 5, secs. 6 and
13.

SECTION 4. TRANSFERABI LI TY OF THE RIGHT TO SHARE

Ordinarily, a right to participate in tribal property cannot be
alienated, either voluntarily or by operation of law.® To be
entitled to share, the participant’s children must have a status
in their own right; they may be entitled to share as members,
but not as heirs.®

However, interests in tribal property may be made transfer-
able by congressional act  or tribal law and custom.® In such

% Sloan v. United Szates. 118 Fed. 283 (C. C. Nebr. 1902). app. dism.
193 . S. 614 (1904). Woodbury v. United States, 170 Fed. 302 (C. C. A.
8. 1909) ; ¢f. Doe v. Wilson, 23 How. 457 (1859) ; Crews v. Burcham, 1
Black 352 (1861).

& G- Jropdbury v Snited, tgeed 110 Fesk139868C- faPace $7%dne 20,

1902 C, 13"3 32 Stat. 500_(Creek allotments and_ funds f Ju

02065, 229537 Flsiar CsSG ok ANOMEN R AN fungs), A5t elPuag
(Osage allotments and funds), For a discussion of these statutes, see
Chapter 23.

% See see. B.

event, alienability may be limited to transfer only by operation
of law.®

Under the Wheeler-Howard Act, shares in the assets of an
Indian tribe or corporation may be disposed of to the Indian
tribe or corporation from which the shares were derived or to
its sucecessor with the approval of the Secretary of the Interior,
but alienation to others is prohibited. The Secretary of the
Interior is authorized to permit exchanges of shares of equal
value whenever such exchange is expedient and for the benefit of

cooperative organizations.”

®Act of June 28. 1906. 3572, 34 Stat. 539 (Osage), providing for
descendibility did not make interest assignable. Op. Sol. I. D., M.8370,
August 15, 1922. Act of April 18. 1912. 37 Stat. 86 (Osage), providing
for descendibility did not make right assignable. Taylor v. Tayrien, 51
F. 2d 884 (C. C. A. 10. 1931). cert. den., 284 U. S. 672 (1931).

7 Act of June 18, 1934, sec. 4, 48 Stat. 984, 985 ; 25 U. S. C. 464.
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INDIVIDUAL RIGHTS IN TRIBAL PROPERTY

SECTION 5. RIGHTS OF USER IN TRI BAL PROPERTY

While property may be vested in a tribe, it is generally the
individual members of the tribe who enjoy the use of such
property. The question of what rights of user are enjoyed by
individual Indians in tribal property may conveniently be con-
sidered under four headings:

(A) Occupancy o particular tracts.
(B) Improvements.

(C) Grazing and fishing rights.

(D) Rights in tribal timber.

A, OCCUPANCY OF PARTICULAR TRACTS

We have elsewhere noted™ that it is a distinctive character-
istic of t’ripal property that the right of possession is vested in
the tribe as” such, rather than in individual members

Nervertheless, as a practical matter, some orderly distribution
of accupancy among the members of the tribe is generally neces-
sary in:order that the land may be used. Hence, it comes about
that individuals are given rights of oecipancy in certain tracts
of tribal land. The tribe may formally assign a right of occa-
pancy to an individual, or if an individual is in possession by
tribal law, usage and custom, a right of occupancy may -come to
be. recognized without such formal assignment.”

The right of an Indian tribe to grant occupancy rights in
designated tracts is specified in certain treaties.”

Many treaties recognize the value of individual occupancy
rights on tribal, land as well as the individual ownership of im-
provements, and provide for- payments to such individuals for
loss or destruction of such rights and improvements.”’

The limitations on the rights of an individual occupant have
been defined in several cases. In Reservation Gas Co. v. Snyder,”
it was held that an Indian tribe might dispose of minerals on
tribal lands which had been assigned to individual Indians for
private occupancy, since theindividual occupants had never been
granted any specific mineral rights by the tribe.

In Terrance v. Gray,” it was held that no act of the occupant
of assigned tribal land could terminate the control duly exer-

" Chapter 15, rec. 1.
™ Memo. Sol. I. D.. October 21. 1938. “If ‘no definite lana assign
ments are mace, It IS possible that individual members may assert
occupancy rights in tribal land based upon long-continued usage.” On
the power of the tribe over Individual rights of occupancy im tribal
land, see Chapter 7.
"see. for example. Art. VI of the Treaty of September 24. 1837, with
the Pawnee Indians. 11 Stat. 729. which provided in part:
* @ < if they think proper to do so. they may divide said lands
among themselves, giving to each person. or each head of a
family. a farm, subject to thelr tribal regulations, but In no
instance to be sold or disposed of to persons outside, or not
themselves of the Pawnee tribe.
And see Art. IV of the Treaty of March 6, 1865. with the Omaha Iudians

14 Stat. 661. construed in United States v. Chase, 245 y. 8. 89 (1917).

On the development of Individual allotments. see Chapter 11,

7 See, for example : Treaty of January 24. 1826. with the Creek Njtion
of Indians. 7 Stat. 286: Treaty of August 8, 1831, with the Slmwnees,
Senecas, and Wyandots, 7 Stat. 355; Treaty of May 20. 1842. with the
Seneca Nation of Indians. 7 Stat. 586; Treaty of Jume 5 and 17, 1846,
with the various Bands of Pottawautromie, Chippewa, and Ottawa In-
dians. 9 Stat. 853: Treaty of August 6. 1846. with the Cherokee Nat:on,
9 Stat. 871: Treaty of October 18. 1846. with the Menomonee Tribe of
Indians, 9 Stat. 952: Treaty of February 5. 1856. with the Stockbrjdge
and Munsee Tribes of Indians. 11 Stat. 663 ; Treaty of June 9. 1855,
with the Waila-Walla, Cayuse, and Umatilla Tribes and Bands of In-
dians. 12 Stat. 945; Treaty of June 9. 1856, with the Takama, 12 Stat
951.

(150 N. Y. Supp. 216 (1914).

7 156 N. Y. Supp. 916 (1916).

cised by the chiefs of the tribe over the use and disposition of
the land. ,

In Application of Parker,* it was held that the Tonawanda
Nation of Seneca Indians had the right to dispose of minerals
on the tribal allotments of its members and that the individual
allottee had no valid claim for damages. .

The nature of the rights conferred by an Indian tribe upon its
member s with respect to land occupancy depends upon the laws,
customs. and agreements of the tribe. In the case ot United
States v. Chase,®- the Supreme Court held that the making of
assignments of land of the Omaha tribe to individual members
did not preclude. a later revocation of such assignments when
the tribe decided that the reservation should be allotted; even
though the original assignments were made pursuant to a specific
treaty provision. were approved by the Commissioner of Indian
Affairs, and guaranteed the possessory right of the assignee. The
eourt-per Van Davanter, J., characterized these arrangements
as: -

* % - leaving the United States and the tribe free

tqi take such measures for the ultimate and permanent
disposal of the lands, including the fee, as -might become

essential or a#)propria'ge in view Of changing conditions,
tgg)welfare of the Indians and the public interests. (P.
100.

Referring to the rights of an eccupant of lands of the Charokee
Nation, the court in The Cherokee Trust Funds,™ declared :

He had a right to use parcels of the lands thus held by
the Nation, subject to such rules as its governing author-
ity might prescribe; but that right neither prevented nor
qualified the legal Power of that authority to cede the
lands and the title of the Nation to the United States.

The right of the occupant has been likened to that of a licensee
or tenant at will. But, In order to assure the occupant of land
some security in his possession, tribal law and custom may’
recogniz2 his right of possession to the extent that the right of
occupancy may not be revoked at the mere caprice of tribal
officials. .

Typical of the laws of the Five Civilized Tribes with respect
to occupancy rights was the Creek ‘Act of 1883 by which the
Creek Nation conferred on each citizen of the nation who was
the head of a family and engaged in grazing livestock the right
to enclose for that purpose one square mile of public domain with-
out paying compensation. Provision was made for establishing,
under certain conditions, more extensive pastures near the fron-
tiers to protect the occupants against the inflax of stock from
adjacent territories® Various laws of the Five Civilized Tribes
provided for the sale or lease of these rights in tribal lands to
other members of the tribe® Under these laws, the rights of
the grantor and the grantee or the lessor and lessee were-pro-
tected -in tribal and territorial courts. If the lessee refused to
surrender possession after the expiration of his term, the lessor
could maintain an action of gectment in federal courts.® Ad-
verse possession could run against an occupant. The occupant
could maintain an action of forcible entry and detainer against

8 237 N. Y. Supp. 134 (1929).

245 U. S. 89 (1917).

2117 U. S. 288. 308 (1886).

8 See Turner v. United States, 248 U. S. 354 (1919). Art. X of the
Complled Laws of the Cherokee Nation (1892) limited each citizen Of
the natlom to 50 acres of land for grazing purposes. attacbed to his
farm.

“E. g., Compiled Laws of Chcrokee Nation (1892). Art. XXIII. sec.
708,

* Gooding v. Watkine. 5 Ind. T. 578 R2 S. w. 913 (1904), rev'd on
other grounds, 142 Fed. 112 (C. C. A. 8. 1905) (Chickasaw).



