NG ,' oF “WARDSHIP"' -

| r_m'

The use of the concept of; wardship ‘to Justify.a very ‘broad

ST
J

r; 5.' K erercise of power _is‘aISO exempliﬂed by judiciat u teraneas to

ise ’ | the.effect: that staf
e 'wardship S

CONGRESSIONAL p ownn

had‘extraordmary powers ‘over Indian tribes
were indxrectly holdmg that Congress ‘had extensive

ing that Co
as “wards ud

powers in dealing wlth the -members, ot such: tnbes in-matters
affecting their tribal relations The ‘conrts soon made this logi-
cal implieation explicit and came to apply the: term “wards” to |
individual Indlans, signifying the . susceptibility of indxvxdnal',

Indians to an: extraordlnary ‘measure: of congressional control in
matters affectlng l:heir tribal relations S .

26° mar a case holding that the New York- Indlans are under the, ward-; :
‘ship ‘of ' New York ‘State, see ‘George v: Pierce, 85 Misc: 105,148 N Y" .
“FStates’ bas certain’ extraordmary powers .over Indians is to say

that the President and the Senate, by treaty; and t
“by. statute, may exercise certain: .extraordinary. po

Supp 230 (1914) Also_see John' V.. -Babattis, 69, Me. 473 (18(9)

ndering: and

' especlally: to
.unds...(i?,u ah
and lloor v. V¢ te, 32 Me. 343 (1850), alf‘d on other grounds, }55 U S.
567 (1852).: SN

By the

agreed statement it dppears, that the. Penobscot tribe

of. Indlans “always have tean. and now are under the’ jurisdiction:
This tribe cannot, therefore,

% guardlanshlp of.‘this  State.””
one of those reterred td in the constitution ot the ‘United
States. ~ (P.'868.) .

Also sce Mlnnesota Laws, 1925, chapter 291, p. 365 13 Yale B 1 ¢

(1904) - 250 ; Rice, The Position of tbe American Indian in the Law of.

the United States, 16 J. Comp. Leg. (1934), pp. 78-80, and memorandum
filed by the Attorney General of the United States .in. United ‘States. V.
Hamilton, 233 Fed. 685, 686-690 (D. C. W. D. N. Y. 1919).

¢ United States v. Remsey, 271 U. S. 487 (1926) Surplus. Tradina
Oo. v. Cook, 281°U. 8. 847, 631 (1930).

0 Qhoate V. Trapp, ‘224 U. 8. 665 (1912). - Also see Chapter 6 e, 1.

1 Copsider the slgnlﬂcance of the word “altliough™ in’ thé following
sentence, referring to the Five Civilized Tribes; taken from -thie ‘opinion
of the Supreme Court in Ez parte Webb, 225 U. S..663 (1912):
those tribes had long been. treated ‘more iiberally than other Indians.

they remained none the less wards of the Government, and in all |

respects subject to its control”  (F. 684. )
%2 In Elk v. Wilkine, 112 U. 8. 94, 106 (1884), the Court said :

« + « Bpt the question ‘whether ‘any Indian tnbes ot -any
members thereof, have become so far advaoced in. cxvmzntio;

that they should be let out of a state of pupilage. *-
2 quost on to be . decided by the nation whose wards they
are ¢
5 Op. A. G. 36,40 (1848)- )
c® - .

The government deals directly not only with’ the tribe,

but with the individuals of the tribe. ‘It exercises a parental or:

i 'Government "
L fof- constitutional .pqv_verv vestéd in.Congress over

When Congress legislates with reference to trlbal rjghts nndi

duties it necessarlly aﬁects, indirectly, the. rights and duties of;
the indxvldual members of; the: trxbes Thus the courts, in hold:

be “wards" in’ the ‘sénse of “subjects of federa.l

0+l The: wWay d: fmprovident -habits of  the rémnants of'
) Indian tribes within’ our ‘borders led our leglsl\uture at an’ early:
' period to make them, in ‘a manner, the wards ‘of the:state,”and.{
he the control - ‘and’ regulate the tenure .of ‘their:

4 regulations

“Although

1161, 165 (1888)..

“Tyler, 269U.. 8, 13 (1925).

‘Cbapters 5,6, 18-and 19.

controiis su rseded becaus ot federal

LA

D--WARDS AS SUBJECTS OF FEDERAL chRT -‘

narrel with- .
"tional rela-[ ]

question ._we;-e“nq-_ greater than the extent of the ¢ _
Congress could exercise, but’ has not exercised, over other groups.

“Thus the tact ‘that ‘certain individuals are *wards” in:the jurks
dictional-sense does mot mean that ‘they. must be: "w{ards” in the

constltutlonal ‘genge.:: Conversely, - indlv:duals may\ be - “wards”
in the constitutional sense, and yet: if Congress has [not actually

‘exereised. its powers over that group but has allowed -them to

be'dealt with by ‘the’states, the- fndividuals concerned yould not -

uﬂsdiction "
E WARDS AS SUBJECTS OF ADMINISMME POWER

' Still another distinct sense ot the term “walds p" lnvoives
the concept of administrative power. . To. say that the United:

t Congress,
rs over the .
Indians, powers . w! feh: could. not constitutionally be ‘exercised
over nou-Indians generally, and it ig to say tha conrt}s and
ndmlmstrators -may - thereupon ‘enforcé such easures. STt A
however, another ‘thing entirely to say ‘that admigistrators, ir-

‘the absenee of sueh 1aws or treaty provrsions, may in their wis '

dom govern’ Indians by 1ssumg and” entorcing administrat:v:

There is,. therefore, an important d tinctlon be
tween the concept ‘of an Indian tribe or an indiv‘fdual Indian
as'a “ward of the ‘United States” and the ‘concept of an Indiat

tribe or individual as a “ward of the Interior partment.’
To identify thesé conecepts is to 1denti£y ‘the United Statés with
a partlcuiar branch of its government and: to- assume ‘that the

powers of the- Interior Department over the Indians, in the

‘abseénce of treaty or statutory authorization, are as broad as

the powers of Congress; “T'he error of this assumption is ob-.

guardian unthoritg over them as a dependent people, . in a state

of ‘pupilage.
See also United Statea V. Pelican, 232 U. S. 442 (1914) 19 Op. A. G.
3P nited States V. Kagama 118 U.S. 375 383 (1886) ;| Ward v. Love
County; 253 U. S. 17 (1920) ; but see United States es rel. Kennedy V.
On the sharp difference .of opinion among
Indians on the question of termination of guardianship see Meérinm,
op. ¢it. pp. 100, 105, .
.3 See United States v. Thomas, 151 U 8. 577 585 (1894), and see
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""vious ‘and’ the” implications ‘of this error have eisewbere been
"analyzed“" NN : :

F WARDS AS BENEFICIARIES OF A TRUST

The,:term “ward" has sometimes been- loosely used as 8
* synonym for “beneficiary ‘of ‘n. trust” or “cestui’ que trust.”

Thus when land is held by the United States in trust for an
‘Indtan :tribe or-in. trust:for an indfvidual ot group. of indlvidx

~tals, it is sometimes said that this creates'a wardship, relation-4

: ship by. virtue-of ‘which' Indians are unable to alienate the lnnd.

The futility: :of this: method of. argument is shown by the fact.}

that even where no trust relationship is tonnd ‘and the. land

_.of an, Indian tribe is vested in fee stmple in the' tribe itself the |

. fland is . nevertheless inalienable (excépt in certaln, Specinl
f'cases) by virtue of general federal legislation®: There is thus
‘no pr;tctical justification for the use of the term . “ward” as]
' synon mous with, “cestul’ que trust.” ‘Obviously property, ‘real
“or pefsoral, may be held in trust for a perfectly competent:
"individual who is nobodys ward, and on’ thé other hand perfect
tltle to land or nny other property may be vested in a lunatlc
“or'a’ minof whose every ‘act is subject toa gnardians physical
:and legal control.

G WARDS AS NONCITIZENS

Oceasionally the term "w_ard Indian" "has been used gs
* syponymouns with “noncitizen” Indian. This appears to be the
case, for instance in the following sentence from the op opinion of
the Supreme Court (per Harlan, J.) in the case of United
States v. Rickert: > :
s & Jt'is for the iegislative branch of the Govem~
nt to say when these Indians: shall cease to be de-
.- pendent and assume the. resgonsibimies attaching to
citizenship.
... The. frequent confusion regarding the supposed incompati-
bility of the terms *“wardship” -and -“citizenship” has already
beendiscussed-in this chapter. It bas been seen that the extent
of congressional power over Indians is not diminished by the
‘grant of citizenship. ‘As'was said by the United States Snpreme
Court in United States v. Waum'.
: BN I

* ‘ment, and as snch under its guardianship. It rests with

"fSee Chapter 3, sec. 8. 0)‘ comment of court in Bn parte Bi—wlille

100 Pac. 450 (Ariz. 1909} :
Indians are not wards of the executlve oﬂicers, ‘but wards of the
- United Stdtes, acting through executive oﬂicers. u 1s true, but
expresslng its fostering will by legislation. (P. 451.)
... See Chapter 13, sec. 18; Chapter 20, sec. 7.
w7188 U. S. 432, 443 (1903).
e 243 U. S. 452, 459-60 (1917).
591. (1916), the court said:

Of course, when the Indiang are prepared to exercise tbe privi:

In United Scam v. Nice, 241 U. S

leges -and bear the burdens of ooe sui juris, the trbal relation |

mi:{' bz dissolved and the national guardianship. brought to an

but it rests with Congress. to determine when and bow this]

shail be done, and whethier the emancipation shall at ficst be

complete or only partial. = Citl p is not 1 tible wit

tribal existence or.continued guardianship, and so way be con-

ferred without completely emancipatimi the ‘Ind"ans or placing

.- them. beyond the reach ot congressional  regulations adcpted for
their protection. (P. 598.)

Congress has the exclusive power to dctermine when guardianshp
shall terininate. Tiger v. Western Investment Co., 221 U. S. 286 315
(1911). Accord : 8urplus Trading Co. v. Cook, 281 U S. 647 651, (1930) ;
Dewey County, 8. D. v. Gnited ‘Statcs, 26 F. 2d 434 (C..C. A, 8,1928)
aff’z sub:nom. United Statcs v. D>wey Ccunty, 8. D., 14 F./ 2d T84
{D. C. S. Dak. 1926), cert. d~n.-278 U. S. 649 (1929) : Katzenmeyer v
United States, 225 -Fed. 523 (C. C. A. 7..1915) : Lone Wotl v. Hitcheock,

'allottee who holds land subject ‘to restmintq npo
~According to this usage, when’ tbe Indian ~has

* " The tribal Indians are wnrds of the Govem» :

579 (D. C Ore. 1016).

187 U. 8 553 (1903). Also see Chnpter 5.

| Indian.

SR |-
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. :’Congress to determine the time and extent f emnncipa‘
o tiom. :‘Conferring citizenship. is not luconsistent: svith the

continuation of such onardianshin. far i has hane hald
inuatk SURCH  gUATGIANSDID, 10T U

S CAUCACEE LCLAU
that even after the Indians have been mad;l:citizens the
<relation: of . guardian and ward for some purposes -may
continue. . On the ‘other hand, Congress: may relieve the
Indians from such gunrdianship and contrpl, ‘in- whole
or.-in part, and may, if it sees fit, clothe them with -full
rights and responsibilities concerning their property: or
‘give to them a partial emancipntion it it thinks that course
. ‘better-for .their protection. " Uniled . States v. ‘Nice, 241
: -t{idid?gl -598,- nnd cases- cited. (Pp. 45 ) [Italics
a . .

H WARDSHIP AND RESTRAINTS ON ALII#NATION
t) an’: Indian

The term “ward” has sometimes been applied -
alienation,
ived a:fee
patent ‘or has ‘been adjudged “competent" to thar age ‘his own’
aftairs and his property has been released from the protection
of the Federnl Government. he ceases fo bea “war “The dis- -

~tlnction between this usé of the term’ “ward" and the constitn~ -
tional .sense -of ‘the term. discnssed abave- becomw

npparent in‘

the situation in whichCongress relmposes a ratric‘.lon on allen-
ation which has already expired. The lnaividnal auottee ceased -
to be a “ward,” in- the sense- tlmt he was freed rron; restric.
tions ‘upon alienation, but the conrts say that Congress can re-
impose those restrictions because the Indian is’a ‘]war " ‘of the

l’«‘odprnl Government ™ It ig nhvinng ﬂmf ‘tn, this mihmﬂnn the

term “wardship” is béing used in two distinct

L. WARDSHIP AND INEQUALITY OF BARGAINING
POWER

‘Doubtful clauses in treaties or agreements between the United
States and Indian tribes have often been resolvedef:; the courts
in a nontechnical way, as the Indians would have understood
the language and in their favor. The Supreme Court of the
United States stated, per Justice Matthews, in the “case of
G'hoctaw Natum v. United States:**

The recognized relation between the partids to- thls con-
troversy, therefore, is that betweéen a snperibt and an in-
ferior, whereby. the latter is plaeed under ‘the care and
control of the former, and ‘which, while It utliorizes the

“ndoption on the part of-the. Unlted States .of sach policy
as their own public interests may dictate, griizes, on
the other hand, such an.interpretation of t eir acts and
‘promises as justice and reason-demand in all cases where
power i3 exerted by the strong over those whom they
owe care and protection. (P; 28.)

" The principle of construction in favor of the Iﬁdiuns s also

applicable to congressional statutes™ : »i

™ Cf. Brader v. James. 216 U. S. 88 (1918). T.gcr v, ‘fVeatm Inveat-
ment €. 221 U. 8. 286 (1911),

310119 U. 8. 1. (1886), rev'g 21 C. Cls 59 (1886) A so see Chapter
3. scc. 2: Unitcd States v. Scufert Bros. Co., 249 U. S. 194 (1919), off’g
mb oom.. . United States ex rel. Williams v. Seufert. Bros. Co., 233 Fed.
“% t* “* ‘there:fs no-rule that the linguage
of  Congressional smtutcs &iving rise to'a montroversy tween the la-
dians-and the states should likewise be construed in favor of the Indians.”
{Brown, The Taxation of Indian: Property (1931), 15 Minn. L. Rev.. pp.
182,185, referring to Goudy v. Meoth, 203 U.'S. 146 (1906).) = Justice
Stone. while Attorney General, referred to the judicial “dis'nclination to
invoke technical rules of law to the pre’udice of Indian t:iben or members
thercof % . * %' 34 Op. A. G. 202, 304 (1924).

=t Legislation of Congress is to be construed in the
United States v.. Celestine, 215 U. 8. 278, 290 (1909). -

toterest of the
Red




'I‘he Supreme Courtfhassaid :m

SECTION 10. CIVIL LIBERTIES

The ﬁerm “civil liberties" has been used-in many ‘senses.” In
this -chapter ‘we shall usethe ‘term to cover: those. immunities

from’ gorernmental interference .which are enjoyed by individ-\

uals dnd which are not derived from the ownership-of property.
The' citegory” of : “civil liberties” thus. deﬂned includes’ certain
subjects which are elsewhere ‘treated in this’ chapter, such " as
the rights-of citizenship, the right to vote, the right fo sue, the’
right to contract,- and the right to hold public: office. These
rights, of~course, are fundamental in the ﬁeld ot civil iiberties.
There are other rights however, which are of great importance

The eivil liberties of the Indian-are, generaliy speaking,” those

iibertles which have been conferred constitutionally or otherwise |
upon-all citizens of the United States.™' The legal ‘problems |-
arising in the defense. ot Indian civil liberties, however, differ |
fundnmentaiiy from those problems which arise in: the defense )’

of the civil liberties of other groups.  This is because ‘infringe-.
meénts upon civil’ Iibeities are bypioducts of Government action’!
and the action of the federal and state governments with respect
to Inara'ns constitutes a special, .and i m many ways pecuiim body

of’ iaw and ndministration In this_mass of speeial iegislation :

and’ special administration we find a number ‘of civil liberties
problems that have pot arisen eisewhere in Américan Taw. .~

The principle of gmernment protection of the Indmns runs

through the course of federal legislation and admmistration
The line of distinction between ‘protection and oppression is
often difﬁcult to draw. What may seem to admimstrative oﬁi

56 I'n re Sah Quah, 31 Fed. 327 (D. C.. Alaska, 1886), -holding that.
despite custom. slaveholding was ‘illegal after the passage of ‘the Thir-
teeath Amendmient. In Streuder v. West Virginia, 100 U S, 303, 306
(1879). the Supreme Court of the United States said that the colored
race was entitled to all “the clvil rights that the suparior race enjoy.”
The court held iri Yick Wo v. Hopkins, 118 U. 8. 356 (1880}, that the
guarantees of protection of the. Fourteenth Amendment extend to alt
persons- with!n the territorial jlrisdiction ‘of the United States, withont
regard to differerces of race; color, or natiouality, and that a statite,
though Impartial on its face, was uncoastitutional if “appled” and
administered with an evil eye and an uncqual band goas practically
to make unjust and “illegal disctimination betWeen persons in simiiar
circumstances (p. 8T4). /

‘{;Lmnit

_'Btatec, v. Tobaeco Pactory, 28 Fed ‘Cas.” No, 16, 528 (D
.| 1870) 3
.21, 1.0p A G 466 (1897) ; Eik v. Wilkins, 112.U. 8. 94, 1\

ftradmons, and ways of life, such" differences of valy

8 , 13
uldl affect the Indians ndverseiy, unless congressLonai intent

clude them is clear.™ !
ould: be, ‘clear that the we of the terms 4

ird™ in .these cases ha\s nQ NECEssary. connection
3 in which:» the ward concept has been invoked. [

rdxan‘:; and
the other

W, DI Afk}
ntted 8 ‘ates v..43 ‘Gallons of Whiskey, 93 U. :8:t 188 (1876)~. :
(1884).~ [

-

bee especia.ly Cimpter 12 sec.-1

ciais and even to Congress to'be a wise measure tq protect the

‘Indian against supposed inﬂrmities of his own chziracter, may’
seem’ to the Indfan concerned a piece of presump 1 ohs and in-
: _lerable interference W1th _precious indrwdual T hts, .These
"diﬂferences in appraising a:given measure of gover,

ent:.regula-
tion are natural‘where differetices” in standards ‘of |value exist.
In the interaction between two groups with diVewgiothistories;

standards
are common. ‘They ‘must be continually reckoned ]with by one

‘who seeks to understand divergent v1ewpomts in wthe ﬁeid of R

Indian civil liberties. - ) o ‘
A DISCRIMINATION .~ .
(1) Dlscrlmmatory state laws.—-One set of Drohlems m the

tﬁeld of Indian civil liberties arises out of discriminatory state
statutes: and: state constitutional provisions, .Laws -

-and consti~
tutlonal provisions: whicly deprive Indians of’ their privﬂeges
of woting,f" serving on a jury,™ or testifymg m{a lawsuit **
have already been discussed ' .

. Somie states enacted a series of discriminatory mid oppressive
| laws against the Indians. -~ After discussing some- ot( the ﬁngrant
laws of this type passed by the early legislature. of Cahfornia,
Mr. Goodrich concludes:

& * .+ “Fnough has been said to indicate hat the legal
status of the Indian was in the Caiiforma‘?ﬁ the fifties
and sixties, without touching upen the treatment. meted
to him outside the law. The  législation :affecting him.
reflects the pioneer spirit, one of whose necessnry virtues
is ruthlessness toward any element, human or\ other, which,
_may be thought to endanger the new cominumty The
swrft economic development of California vwas hought at-
17 See sec. 3, supra. i 1
318 See sec. 6, suprg. P
319 See sec. 8, supra.

20 Gogdrich, The Legal Status of the California Indian (1926), 14
Calif. L. Rev,, pp.-83; 91-94; also see pp. 157, 170-176.
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. a certain cost of -human -values.:
paid the price’” (P.94) .

- Although laws of this " type ‘are less treqnently passed todny
than in the: early state history, gomeé have never been,
repealed.”™

A more recent pieture of discrimination is given in the case
of United States v. Wright"' deallng with the Eastern ‘Cher-
okees:

e s
few of the privileges of citizenship.. . It bhas not furnished
" them’ schools, and forbids' their atténdince upon schdols
maintained -for the White and colored people of the state.
1t will not receive their unfortunate insane or-their deaf,
" dumb, or blind in state institutions. It makés no provi-
. sion for thelr:imstruction in the arts. of agriculture or
* for the caré of their sick or dest!tnte. . Xt supervises their
roads; but until comparatively recent years these’ were.
- maintained by’ their own labor. * °* "+ Politically they
‘have ‘been subject to-the laws of the state, but’ ectmomicallv
-~ -they bave been. wards -of..the: federal - government and
- cared for-as such under the provxsions of its laws. (Pp

- 304-305.). - ,f.
(2) Drscnmmatoq federal laWS.-—Dnrlng much of the his-

n~was the Indian who

nent were lmprisoned on:reseryations.™ As late as May ‘8. 1890,
Congress provided that the Spokane Falls, A
Co. should prohibit the riding by the Indians . of ‘the ‘Colville

Indian Reservation upon any of its trains’ unless they- were pro- :

vided with passes’ signed by the Indian agent.™
The statute admitting Utah to. statéhood ** mustrntes '
comprehensive form of discrimination::

_The constitution shall be republican in form, and make
no distinetion in ciril or political rights on -account of
race or color, except as'to Indians not taxed, and not fo
-be repugnant to the Constitution of the United States and
the prineciples of the Declaration of Independenee. L

Early laws, only recently repealed by the Act of May 21,

1934”' hampered freedom: of speech, empowered the Commis— '

m Schmeckebler. ln '.l'he Omce of Indien Al!alrs It,s Hlstory. Actlvi- K

ties, and Organlzat!on (1927), wrltes. o
L ] . *

action taken by settlers ngninst the Indinns regardless
or equity. (P._»23.)-

The Government was powerless to prevent constant violation of treaty]:
Also see United ‘States V. |

stipulations by the whites; ibid., p. :62.
Kagama, 118 U. S. 376 (1886), and 19°0p. A. G 511 (1890)
ent attitude towards'fbe Indian is described as follows:

In the grneration ‘that has paesed * - ¢ ¢ the white neich.
bors have ceased ‘to he deadly enemies in tli‘e ‘physical sense but
in "too many -places they are deadly enough-as rtegards the In-
dian's property. It is not- true that -all commnnit!es near' the
Indian are indifferent to his welfare.:.but it is an unfortunate
fact that the Indian ix too often regarded- as legitimate prey and
;rllnt publlg opinion is indiffevent to the wrongs perpetrated upon

The -pres-

{Schmeckedbier op. ¢it. p. 11.)

Also see 9 Op. A. G. 110, 111 (1857). f

= Conslderable discrimination still exists agalnst Indians in several
states. Rice, The Position of the American Indian in the Law ot the
United States (1934), 16 J. Comp. Leg. 718, 79.

=53 F. 2d 360 (C. C. A. 4, 1931). .

3 Kinney. A Continent Lost-—A Clvmzatlon Won (1937), pp. 168-
170, 209, 231, 311, 314

6 Sec, 8, 26 Stat- 102, 103. A seriey.of treaties in 1865 restrictm
the freedom of the Iudians to leave the reservation without the written
congsent of the agent or superintendent. Treaty of August 12 1865.
with the Snake, Art. 3, 14 Stat, 683; Treaty' of ‘October:14. 1863. with
the Cheyenne and Arrapahoe Art. 2, 14 Stat. 703,
her.18, 1865, with ‘the Camanche and Kilowa, Art. 2, 14 Stat. 717, 718,

% Act of July 16, 1894, scc. 3. 28 Star, 107. 108. A similar provision
Is found in the act prmldlng for the division of Dakota into two states
and enadbling the people of North Dakota. South' Dakota, Montana, and |

Washington to form constitutions and state gmernments Act of Febru i

ary 22, 1889, sec. 4, 25 Stat. 676.
=748 Stat. 787, repealing sccs, ‘171173, 186, 219—226 of title 25 of

0. 8. C. Some of these provisions are interpreted. 1o 18 0p. ‘A. 'G.
855 (1887).
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tary control within the boundaries of the reservations.

' the state of North Carolina has aﬁorded them'

‘ment armted ‘ah individual ‘who conferred with th
‘Pueblo in order to join in opposing 'a’ Government e glneerlng
- project in the Pueblo®® - -‘ .

:lry to Securé a passport from the Department of thi

.post on the frontiers. .
tory of the United States, the original occupants of the conti-|

. Section( 222 authorized the Commissioner of .Ind

rublic opinion on the rmnﬂer jnstmed pracuca!ly ::y :

"730..R. 8. § 2134.. See Chapter 4, sec. 6.
704 ; Treaty of Octo- |

LIBERTIES OF INDIANS

sioner ot Indian Affairs to remove from an Indxan r%ewation
‘detrhnental" persons,’ and sanctioned varlons measures of mili-

A suminary- of these repealed laws conveys ‘an excellent in-
sight into early congressional disregard of the civil liberties of
Indians. "
: Sections 171, 172, andﬁ 173 of the United States Code were
derived from the Trade and Intercourse Act"‘ They ibited
the Sending or carrying of seditious messngw to ‘Indians and
correspondence with foreign nations to excite Indians to war.
Like many. other archalc espionage laws,. they were b ad am-
biguous, and linble to: be npplled to situations be ond the
contemplation of the Congress. as when the Federn} Govern- -
Bandia

- Section 219 ** required torexgners”' entering the In ian conn-‘
‘Interior
or omcer of the United Stntes commanding tne neares military.'

b

Section 220% empowered ‘the: supetintendent of ‘Indian aﬂ.'airs ’

f'and 'the Indian agents and snbagents to . remove perso\ llegally

Nortnern Railway | fin tne Indian country and authorized the President to direct the

n-.imary force to be employed in such removal
Section 221:* provided that a person returning after removal
from the Indmn country would be liable tg a penalty of $1,000.
nAffairs
with the approval of the Secretary of the Interior to remove
any person from a reservation whose presence in his[judgment
may be “detrimental to the peace and welfare-of the Indians ) e
In an opinion of the Solicitor of the Department of tne Interior
discussipg this section, it was said:. - . ‘

%% % "The power of removal under thls 3 tion has
~been held to cover not.only collectors, but even an alder-.
man of an‘incorporated town in a ‘Territory. The alder-:

man in that case was not a State official, since the reverva-
tion ‘'was not then included within a State, but the decision
‘would be équally applicable if he were. - Ex parte Oarter

(1903, 76 S. W.. 102, 4 1. T. 539), - The question £ whether
the preseuce .of any. person .in Indian country. is detri-
mental to the welfare of the Indians is one for the
Commissioner of Indian Affairs and the Sectetary of the:
Interior, and the courts will -not review their ‘decision.-
United States v. Sturgeon (1879, Fed. Cas. No. 16,413, D. C..

- Nev.). See United States v. Mullin (1895, 71 Fed. 622,
" 684, D. C. Neb).®

The Attorney General held that the Commlssion‘r and hls

oagents have full discretion to remove from an-Indian reservn-'
-tion: any person Dot of the tribe entitled to remain tjereon, and -

that they could not be interfered with by mandamus or injunc-’
tion of ‘any court.™
33 Act of :June 30, 1834, 4 Stat. 729, 731. See Chapter 4, secs. 3, 8,
514 “gimilar -law, Act of January 17, 1800. 2 Stat. 6, ex plred by its
terms (sec.'5) on March 3, 1802,
30 See In rc ‘Lelah-Puc-Ka-Chee, 98 Fed. 429, 433 (D. C.
1899).
31 American Indian . Life, Bull,
Association, 'Inc. (1930), pp. 35-36. ]
332 Derived from sec. 6 of the Act of June 30, 1834, c. 161

N. D. Towa,
No. 16, Amerlcan lndinn bDe‘teu,se
4 Stat. 729,

535 (1887)..
161, 4 Stat.

= For ‘the interpretation” of “foreigner™ see 18 Op A G

a4 Derived from sec. 10 of the Act of June 30, 1834. ¢
729, 720, R..S. § 2147. See Chapter 4. sec. 6.

3% Derived from sec. 2 of .the Act of August I8, 1856, c.
65, 80, It 8. § 2148,

28 Derived from sec. 2 of the Act of June 12, 1858, c.
320, 332, R.-S..§ 2149. See Crapter 4. sec. 8. :

=7 Op. Sol. 1. D.. M.274S7, July 26, 1933. Also sce Raindow v.- Young,
161 Fed. 835 (€. C. A. 8. 1908).

.20 0p. A. G. 245 (1891).

128, 11 Stat.

155, 11 Stat.




tive’ oppression has
dians. The oppressio‘
Thegrea concentration als
the praéiice of contining ndiau. tribes on reservations. ' Bot
these, ¢ b ditions were de
case of Oonnerg}_v.__v

Cheyenn‘e Reservation

0§ war ‘while’ war did not exist. Duli Knife and his|

’ ‘yet could be conﬁned for life on- a reservation: which was

1o them little better than a. dungeon, on the mere order | »r‘

oh an executive oﬁicer. _
(a) Ooncentrahon of adminutrative power“‘-'—All ‘persons

living ‘in civilized society are snbjected to the- orders of ‘many |-

public, oﬂicials and employees, includlng policemen, tax collectors,

jndgos, and administrative:boards, and’ numerous: private agen-, :
cies and individuals; such’ as employers, creditors, utility com-| :

panies, and landlords. Up to a few years ago the 230000
reservation Indians were subjected to perhaps the greatest
concentration of administrative absolutism in' our governmental

structure. -At that time the Indian Bureau, represented by the |-

superintendent, combined, for these Indians ‘the funetions of an
employer, landlord, policeman. judge, physieian, banker, teacher,
relief. administrator, and employment agency. According fto
the report of the Bureau of Municipal Research, “the Indian
superintendent is a ezar within the territorial jurisdiction pre-
scribed- for him. He is ex-officio both guardian and trustee:
In both of these capacities he scts: While deciding what is needed
for the Indian and while disbursing fupds.”*®

As early as 1834 .the great power of Indian agents was. com-
mented; rupon by the ‘Houge Committee ‘of Indian Aﬂ?nirs in a
report“‘ which stated' o

" The tribes are placed at too great a: distance from the
GOvernment to enable thein to make their complaints
.against the arbitrary acts of our agents heard’; and it
‘is believed ' they. have “had much cause of complaiut_

=8 Saction 223 is derived from secs. 21 and 23 of the Act of June
30, 1834, c. 161, 4 Stat. 729, 732, 733, R. 8. § 2141 ; section.224, from
sec. 23 of the same act, R. 8. § 2150; and section 225 from sec. 19 of
the same act, R. S. § 2151. * See Lhapter 4, sec. 6.

29 Derived from sec. 3 of the Act of June 14, 1838, ¢. 163, 1t Stat.
362, 363, R. S. § 2153. An obsolete provision, which is still unrepealed
is sec. 187 25 U. 8 C, whlch -permits the Superintendent: of .Indian
Affalrs -to suspend a chief or headman of a band or tribe for trespassing
on allotments. See Chaptet 4, sec. 9. .

20 33 C. ClIs. 317, 323-324 (1898)

34 See chapter 5, secs. 7-13.

s Adm'nistratlon of the Indian Office (Bureau of Municipal Research
Publication No. 63) (1915), p. 21. * ‘All offences,”. wrote an Indian
agent to the commissioner in September, 1890, ‘are punished ag I deem
expedient, and the Indians. offer no resistance.’”’ " Thayer, A People
Without Law (1891), 68 ‘Atl. Month.-540, 551,

&3 23d Cong., 1st sess., Repts. of Committees, No. 474, May 20, 1834

CIVIL LIBERTIES

i’try, a«nd lmprison reservation Indians. “This syste
»-subjected £0. continued criticism by 00ngressmen, Indians, and. -

/daughters could be invited guests’ 4t the table ‘of officers|
nd gentlemen, behaving with dignity and propriety, and: -

* mzed no right of rehgions freedom..”

‘Problem (1910}, pp. 241-247.-

|

|
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letherto they have suffered in silence. The a ents bemg
«. subject to:no immediate control, have acted under searcely .
any other’ responsibility than that of accouw tability. for
.../ MONeys: received. ~Although much -1s. ‘expected ‘from the
- personal- chatacter: of “the agents, yet it ig- not deemed
safe to. depend entirely uponit.. (P. 8) - . |
Since 1884 ‘Indian’ Service officialsand judges chosen-and re-
ylthe superintendent -of-the: reservatlon could arrest; -
has been

.welfare socreties Prior *to: the"eiection of President'

F
rjior revoked

e’ Secretary ‘of the ‘Inte

| ered: the: superintendent of an’ ‘Indian’ reservation to ak:t s judge,”

jury, prosecuting attorney, Ppolice oﬂicer, and jailer LA judicial’"

"system was esté'bhshed giving the defendants the right to formali

.l’ohn Coliier Gommissioner ‘of - Indian Aﬂairs, ‘hag described"'
the revised Law and Order Regulations in: these ter

* ¢ * Tndiin-Service Officials are prohibrted from con-
:trolling, obstructing,“or interfering:with the functions of
the Indian:courts.. The appointment and removal of In-
-dian jndges on those reservations where courts of Indian
offenses are now maintained is made subject to confirma-
tion by theIndians of the reservition. Indian defendants .
will hereafter have the benefit of formal charges, the power
" to.summon- witnesses, the privilege ‘of bail, a d the right
_to trial by jury.  The offenses for.which punishment may
_be imposed are specifically enumerated, the aximuom of
-8 months labor or $360 fine being imposed for such offenses.
. - as ‘assault ‘and battery, abduction;: embezzlenient, fraud, -
: forgery, misbranding and bribery TR
* * *
- The revision ot law and order regulations \is one step
"“in the program of the present administration to eliminate
obsolete regulations and bureaucratic procedures governing
‘the: conduct of Indians, and ‘to' endow the Indian tribes
themselves ‘with increased responsibility and \freedom in
-'local self-government. * % % .
These regulations are subject to modlﬁcations in the
light of local conditions by each’ tribe orgamzed under the-
Indian- Reorgamzation Aets

. Administrative control of Iudian life, until recently, recog-

-~ Administrators. who -identified éivi ilization with g particular
seet infringed the religious liberty -of the Indians and interfered,

‘on the ground of immolalrty, with many ‘of the dances and other

cherrshed customs of ‘some of the tribes.*” “On January 3, 1934,

165-166.
hts and the

4 Arnusl Report of Secretary of the Interior (1936) pD.

33 Siightly - modified in 180%. F. 8. Cohen, Indian . Rig
cheral Courts. (1940), 24 Minn. L. Rev. 145, 153, 194.

‘18 Annual Report: of Secretary of the Interior (1936),
a history of Courts of Indian Offences, see Leupp, The Ind

p. 166. For
lian and His

-3 Office of Indian. Affairs, Circular No. 1663, April 26, 19"1, reads _in

part:

socalled re-
nder existing
regard such
hich involvés
* . frequent
act any dis-
ptes supersti-
health,  and

The sun-dance, and all other similar dances and
ligious. ceremonies are considered “Indian Offences” u
. regulations, and ccrrective penalties are provided. 1
: restriction as. applicable to any [religious] ‘dance w
~-* “the reckléss giving away of property * - *
or prolonged penods of celebration' '* * '* jin {
orderly ‘or ‘plainly excessive performance that promge
tiovs “cruelty. lcentiousness, id'eness, danger. to
shittless indifference to famlly welfare

In al such instances, the regulatious should be enforce
plement to this ercuhr February 14, 1928, contained reco)
endorsed by the Commissi_o’ner of Indian Affairs, including. t

“That the Tndian dances be limited.to one in éach
daylight hours of one day in the midweek, and at

d. Tte Sup-
mmendations
he following :

month in the
pone center in




176 PERSONAL ‘RIGHTS AND
the employees of the Indian Service. were warned against inter-
fering with the religious liberties guaranteed by - ‘the Federai
Constitntlon. '

Recent statutes, notably the Wheeler-Howard Act have laid

down a policy’ which is designated to grant_ greater self goxern~ L

" ment to the Indians and thus eventually lessen or end the great
administrative powers now exercised by the Federal Geovern-

ment over Indians.".' “The monopolistic control of Indrans,by the 5
Indian Office has' been: displaced by increased activities in mat- |

ters -affecting the Indians by many federal, state, and: county
agencies.™

(D) Gonﬁucment on reserwttom——The great administrative
power of the Indian Burean was sometimes abused " or -‘mis-

v directed“‘ .One of the objectives ‘of Indlan Serviee policy, for|

many years, was the’ segregation of Ind:ans. . The iocation of
these quMents was changed as- the white man moved west-
.ward

‘The. attitude ot the mdministrators towards the reservatlon
Indians may be glean 1-from-annual - reports and’ judiciai opin-
fons. In Dobbds v, Ur ed States ™ the CouTt of Claims ¢harac-
texized Indians on a»reservation as "little better thanvptisoners

' each %d:gt th;tgonths of: March and April June. Jnly. ‘and
at mone-. take part in. the dances or be present who are
under. 50 years of -age.

da be

opah‘:; .gﬁan;eftui ,%topasan nndertakcn to -educate’ pnb!ic
The, religious persecutlon, caused by these’ circulars. s well as the 'raos
persecntion, during which the education” for the tribal priesthood. of tbe
‘boys ot the anclent Pueblo of Taos in New Mexico was forbidden by
the Indhn Bureau, ‘are -discussed in two pamphlets: of. the American
Indian Defense Amd&ﬂon, .Inc.:'The Indian and Religious Freedom
(1924),. and Even as You.Do Unto the Lenst of These, so You Do Unto
Me (1924). L

e e . children: enrolled- in Govemment schools were forced

o Join a Christian sett, to recelve. instraction in that ‘sect, and
to .attend -its “church. On. many. reservations pative ‘ceremonies

.. were Batly forbidden. regardless of - their harmless nature:
. gome cagcs force wis nsed to maKe the Indians of a reservation
*cut their haic short. ~(The New Day for the Indmns edited by

ash (lﬂ Y. p.:12.
licy in the United States toward the veligions of the
Indians. t oueh tbe 70 years preceding 1929 definitely: ruled.out
the concept -of 1 g‘of conscience, *. {7 Indigns at
" Work, No. 8. (April 1 0}, p. 460 .

"'Ol‘IIce ‘of Indian Attaira. Cireular No. 2ﬂ70 -Januvary 3, 1934

#sThe new policy and possible da.ggers in it consummation are de-
scribed in the. Annua} Report of the Secretary of the Interior (1936) :

¢ * * Many d‘t these leglslative acts, as provided for in trihal
constitutions, require formal ‘approval by the Secretary of ‘the
Interfor;. also, many new nnd unsolved - questions  of. law . aund

policy have arisen- *. It will ‘be incteasingly important..
as _organization takes eﬂect ‘among  the-tribes, that ‘the Indisn
Office ghall devise a new practice in-Indian admmistmtion The'
_ temptation will be great, on occasion. to 'make decisicns in Wash--
ingtonon matters. which, when . referred “to the Office  or - the
-Department for ‘de¢ision, sbould be returned to the point of ort+in
for local action. With the best intentions in the world. the Office
can in effect fasten a blight upon iocal self-government  before it |
is éver an established fact. - {P. 164.)

'“McCaskm The Cessatlon of Monopolistic Control of Indians by the
Indian Office, Indians of the Unlted ‘States, contributions by the delega-
tion of the United States First. Inter'Amencan Conference .on - Indian
Life, Patzcuaro, Mexico, Office. of Ipdian Affairs (April 1940). p. 69,

#t Harold L. Tckes wrote in. 1929 ;. “There bas been: no more shameful
page in-our whole bistory than our treatment of the Américan’ Indi:ms ”
Federa! -Senate & Indian Affatrs‘ (1930), 24 Tt L. ‘Rev. 570, 577. - ‘The
attitude of some publi¢ officials “and. emplo\ees is exempilﬁed by “the
cruel treatment of Indian children at . some of the Indian  scheols:
Schmeckebier, op.. cit:, pp. 71-76." Meriam, The Problem of Indian
Administration (1928),:pp. 332-333, 779 and such educational policiag
as the forcible removal;or children- from ‘their families ‘to ‘distant board-
tog scbools ; -id., 373-579. - See also Chapter 12, sec. 2: Harsha. Law

for the Indians (1882), 134 'N. -A. 'Rev. 272, 275, and In re Lelah-Puc-Ka-

Chee, 98 Fed. 429 (D. C. N. D. lowa, 1899)2
2 See Chapter 2, sec. 2.
233 C. Cls. 308, 317 '(1898),

Int
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‘of war.” The same _cour;t in Lhe case of Tully v.-Unitell States™

said: -

General Ord in his_report for.September; 1869 (Mes-
. Sages and: Documents War Depatrtment, 1, 1869

and 1870,
p. 121), in-substance says that on taking command of the.
. départment he became satisfied’ that the few settlers and

scattéred miners of Arizona were the sheep upon which
these wolveg bhabitually preyed, -andthat a t«?xgporizing

_ policy would not danswer, and so he’ “encouraged ithe troops”
to capture and root out the Apaches by every means and -

to hunt them- as-they  would wild animals™. “This,” he
says, ; “they. have done -with- unrelenting vigor, Jand as a
. result” he says, “since my last report over 200 have been
killed;: generally by parties who have trailed | |them for
days and weeks into the mountain recesses, over snows,

among gorges and. precipices, lying in: wait to them by
day and following them by might.” .
In the table appended to this report, pages 7—129 it

- -appears that 66 parties.were sent -out in search of Indians, "
traveling ‘over 11,000 miles, and that as-a-:result of.these
. expeditions 207 Indigns were killed, 75 wounded, and. 65
"men, women. and children taken prisoners, whiie \1 enlisted
an was killed or. captured and 3 wounded

'l‘he Court of C’laims in the case-of C’onners v.: Um&ed S’tates »
et al.,"f‘ described another illuminating incident After telling.

‘1of the ‘surrender’ ot Dull’ Knife’s band the iast of theiNorthem

Cheyennes to make peace, the court said: -

. After a yedr of sickness, misery. ‘and bitterness i'n the
: Indian Territory, anq repeated prayers to be taken back
to: thé ‘eountry -where their children could live, 320 of
' them, in September, 1878, broké away from the reserva-
:tlon.. Dull Knife and .Little ‘'Wolf were the:.leaders of
this escapmg party, which consisted of their bands.
They were pursued and overtaken. A parley ensued
~in which Little Wolf, whom Captain Bourke gharactér-
izes as ‘“one -of the bravest in fights where |all - were .
brave,” said, “We do not want to fight: you, but’ we will .
not go back.” - The troops instantly fired upon- the Chey-
ennes and a new Indian war began. :
- That volley was one of thé many . mistakes, ‘military -
and civil, which have been the fatality .of our Indian:
administration, for the officer who ordered it thereby in- :
_ stituted an Indian war, and at the same instant turned .
" hostile savages loose upon theé unprotected homes of the

frontier and. *heir unwarned unsuspecting inmates.
(P, 321)) :

After— fierce fighting. the Chevenne surrendered and iorty—nine :
men, fifty-one women and- forty-eight children were carried ’
‘us prisoners of war to Fort Robinson i

_The court continued:

* & % Dull Kmfe and his band were carried to Fort
“Robinson." There they persistently refused to return to
- the: reservation and. were kept in close “custody. - In:
. ~January, 1879, orders from the Interior: Deparﬁment ar- -
rived at ‘Fort Robinson peremptorily directing |the com-
- manding officer to" remove them to- the reservation On
‘the 3d of January, 1879, the Indians were told of this,
-and on the next day gave, through- Wild Hog, their
‘spokesman, their unequivocal answer, “We wnli die, but
~we will not go back.”
-The commandmg officer apparently - shrunk from shoot-
-ing them down; removing them meant nothing| short of
*that, or.of actually carrying each one forcibly to the de-
tested ‘place from which they had escaped. The military
authorities therefore resorted to the means for isubduing
“the Cheyennes by which a former generation of animal
tamers subdued wild-beasts. ' In the midst of the‘ dreadful
winter, with the thermometer 40° below zero, the Indians, -
including the women and . children, were kepc‘ for five
‘days and nights without food or fuel, and for three
~days without water. At the end of that time they broke
out of the barracks in which they were conﬁned and

132 C. Cls. 1, 13 (1896).
ue 33 .C. Cls. 317 (1858).. .



s, leaving 1o possible avenue
fired on: them, killing - a lieuten 1
.. privates. ~The. troops ‘adranced;  * i
" “withouit:s unition, -rushed in’, des
" troops - With stheir - hunting ‘ knives in Thimd:
tiheyél;had 3dmnced manyl paces a . volley 'w:
y ‘all

vine—— fbucks,

maglc solvlng wo'
anthori_ty i Thus

the reservat'ion without ‘permission.™*

it is- now. recognized that ‘there ‘is ‘ no legal authority for

conﬁning any. Indﬁm within 4 reservation.
B.. REMEDIES |

The conrts have pointed to two ways in’ whlch an Indlan may

. ““THe troops

Nine prlseners ‘were taken— wonnded man, ;

' tatement on “Policy and Adm‘ lstrat:lon;
hich appears.in:the: “Report on,-Indians.
Taxed an Not Taxed. at the. Eleventh Census, 1890”7 deelares-

“The: Indian 16t belng ‘considered n citizenof the United
States. but ‘g ward. of the nation, he can not even. leo.ve

:",:t;"’-f;i?iﬂni'rmsf-j G U 1T

Iffspecial leglslation governlng Indians refers - to\ ar racial

: pact of. such laws It, on -the’ other harid as we
uggested“' such laws refer primaril to per-

{sons having .a’ certain social or ‘political status, then,. presum-

{ably, the oppressed Indian, by changing that’ status d}n escape

oi»' tribe,
tlon, he

1s,ome federal case which squarely raised th, ]qnestion .
: 1er - Indians .can’ avoid oppression at the- hands of the
Federal Government: by renounchig their:allegidnce to their ‘tribe
d. 2l ndoning the ;reservatlon assigned to: their use, N
‘The case -of Dnited States es fel. -Standing. Bear v{‘O'i‘ook“'
arose out of:an attempt of 'a band’ of ‘Ponea Indians led by Chief
eStandix;g Bear 'to escape from a reservation in" Indum Terri-
{ tory to which: they ‘’had been removed by. the‘Interior Dephrtment
After a few months on their new. reservation they succeeded in
escaping to Nebrasks, ‘where théy took up a residexiee with
fnendly Omaha Indians. - Brigadier General Crook, Commander
of the Military Department of the Platte, was ordered. to arrest -

’Standmg Bear and his followers ‘and to return them to the

-Ponca’ Reservauon in Indian Territory Standing Bear man-
‘}aged to secure attorneys, who sued -out a writ of habeas corpus
,ngainst General Crook. The prmclpal ground of «the- Writ was®

meet lnjnstices dlreet'ed at hiin’ ‘as an Indxan -One” way fs to
give up’ the status that: snbjects him fo. oppression 1t he isa
member of an oppressed tribe he ‘may give up his cntizenship in’
that’ trlbe. The other way fs to attack the oppreeslve measure
itself..

‘The former altematlve is based npon the mdivldual right ol
expatriatlon. The latter” is’ based upon 'the right of ‘a.racial
minority to he immune from ra inl dxscrimmatlon. “This latter
right - our Indlan population shares with every ‘other minoritv

group in the United States; and since - all ‘the ‘minority group: |
that have reason to fear rliscrimlnatory legislation make up |

together a great majorlty of our pnpulatlon, the asserted right

to be lmmune from racial dxscruninatmn lies at the heart of our

democratic’ lnstltutxons
(1) The right of expatrmtuon. —Oppression agalnst a racial

minority 1§ more terrlble than most other forms. of oppressmn, |
The - victim of ’§
economic oppression may be bnoyed up in the struggle ‘by the |

because ‘there is no escape from  one's race.

hope that he can improve his ‘economic status. The: vietim of
religious oppress1qn may emblace the religion of his oppgessors
The victim of pphtical oppression -may change his -political
affiliation. But the victim of racial persecution cannpt change
his race.
escape.

=3 H, R. Misc. Doc. No. 340, 52d Cong., 1st sess., pf; 15 (1894). p..68.
=% Expatriation is' the voluntary. act of ‘changing one's alléglance
from one. country to another. “JIn Indian law it connotes’ the giving
up of membership in a tribe.. On" the general subject of expatriation
see 3 Moore Interpational Law ' Digeat (1906),. pp.  552-735; Iunt,

The American Passport (1898), pp. 127-144; Moore, American: Diplo-f

lmcy (1918), ¢, ViIL.

_For ‘these victims there is no Ssanctuary and 10

the claim that: Standing Bear and his followers had repdum:ed
‘their ‘membership in the Ponca tribe. Since they were no -
longer members of the tribe, it was argued that neither the In-
terior Departinent nor the United States Ariny could torbe these -

: Indmns to live upon the Ponca Reservation. o

The issue.-af- fact wag . thus formulated by the eourt. per
Dﬂndy’ J $ )

CIt is clalmed upohr the one side, and denied upon the

. 7other, that the relators had withdrawn and severed, for all
time, theif connection with. the tribe to which they be-
- Jonged; and upon this point alone was: there nriy testi-
mony produced by either party hereto®™ (

On the issue of fact the court found: as f.ollows' S

. 'Standing- Bear, the principal -witness, * states - that out
of five'hundred and eighty-one Indiang who went fram the
reservation. in Dakota to the Indian Territory, one hun-

. dred and fifty-eight died within a year or so, and/a: great
proportion of the others were sick and disabled. ‘eaused

=1 The thesis that our law governing Indians is “racial luw" is
defended by Heinrich Krieger, of the Notgemeinschaft der Deutschen
Wissenschaft, in an . article, Principles of the Indisn Law mnd the
Act of June 18, 1934 (1933), 8 Geo. Wash. L. Rev. 279 (announced
as part of a dissertation on “American Racial Law')

3¢ See Chapter 14, sec. 1. :

80 -Dred  Scott v.. Sandford, 19 How. 393 404 (1856)
council cannot. prevent 'a member from expatriating- hunselt

4 tribal
‘Memo.

‘Sol, I. D., March 19, 1938. ‘

9% 25 Fed, Cas. No, 14891 (€. C. Nebr '1879)." Seé Canﬁeld. The
Logal Position of the Indian (1881),-15 Am. L. Rev. 21 33. Cf. The New
York Imh'arw v..United States, 40 °C. Cls. 448, 459 (1903), and United
States v. Barl, 17 Fed. 75 (C. C. Ore. 1883), holding that an Jndlnn who
absented himself from the reservation to obtain liquor. did not exmatrmte
hims3lf.

"llbid., p. 696.° Umted States ex rel. Btanding Bear 0. Crook supra.

i
i
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fn a great measure, no- donbt, ‘trom’ eb'
. and te save himselt:and the sucvivors.of
and: the feeble remnants of his little

also states that he informed’ the age!
pose to leave, never to return, and that
Jowers had finally, fully, ‘and - forever - severed his-and
thejr connectfon with. the : Ponca ‘tribe of and
had resolved to disband as a tribe, -or ‘band,
and to cut loosefrom the gover ,
- self-sustaining, and adoptthe habits ‘and’ cus|

be a desirable and laudable purpose, all: who: were:
-so to do went to work to.earn-a living: ~The

dians, who speak the. ‘same language, ‘and with,
_many ‘of the Poncas have, loog continued

to make them self-sustaining. And- it was’ whe “at

Omaha reservation, and when thus employed;

were arrested by order of thé government; for the purposev
of being taken back to the:Indian Territory. They‘clalm, :

to.be unable to see the.jystice, or reason,-or
necessity, . of’ “removing: them by - force fro

pative piains and blood :felations to a far- mntry:.

"' in- which they can see litfle but new-made graves open:’
- +-ing foér thelr reception.. The land from ‘which' they fled |
_ in fear hss.-no attractions: for them.: The love of home{:
and native land was strong enough-in the mirds ‘of these.

people to induce them to‘brave every peril to. return and

live and die where they had been reared. . The bones of the |

.-dead .son. of Standing Bear were not to repose: in the

. land they hoped to be leaving forever, but were carefully.
preserved-and protected, ind formed a part of wlmt wis’

to "them a mielatcholy’ procession homeward .

(Pp. 698, 699.)°

slon that the Indian relators

pose of becoming selt-sustainlng and- hving without sup-
port from the government.
question as to whethér or not an Indian can withdraw
from his tribe, sever his tribal relation therewith, and

terminate his allegiance thereto, for the purpose of mak-|
ing an independent llvlng and adopting our own: civxliza-;

tion.
It Indian tribes are ‘to. ‘be regarded and - treated as.
separate but -dependent ‘nations, there ¢an be: no serious

- difSculty about the question. If they are not to be re-

garded and treated as separate; dependent nntlons. then

no allegiance is owing fom an individual Iudian to_ his’
tribe, and he could, therefore, withdraw ‘therefrom ‘at’}

any time.. The question of expatriation has engnged the

attention of our-govérnment from the time of its vers|
Many heated discussions have been cairied:

foundation.
on between our own and foreign governments. ‘on . this
great question, until diplomacy has triumphantly secured
the right to every person found within our Jurisdiction.
This right has always been claimed and admitted by our

government, and it is now o louger: an open” question

It can make but little difference. then, whether we accord
to the Indian tribes a- national character ot not, as in
either case I think the individual Indian possesses the clear
and God-given right to withdraw from: his tribe and for-

ever live away from it, as though it bad no further exist- |
ence. If the right of eXpatriation wus ‘open to doubt in’

‘this country down to the year 1868, certainly since -that
time no sert of question as to the right can now exist.. On
the 27th of July of that-year'congress passed an-act, now’
appearing as section 1999 of the Revised Statutes, which
declares that: “Whereas. the right of expatriation is a
natural and inherent tight of all people. indispensable to

the enjoyment of the rights of life, liberty, and the pur- ]

suit of happiness; and, whereas, in the recogaition of this

principle the government has frecly received emigrants:

from all nations, and invested them with the rights- of
citlzenship * * * Therefore, any declaration, instrue-

LIBERTIES oF INDIANS

higher civilization. To. accomplish what would seem to

= * did all they could to separate themselves . trom»
their tribe and to sever their tribal relations, for the pur-

This belng so, it presents ‘the:

oy tto‘ 0) o nlon order, or decision ot any officer-of the United
i wh'ich denles, restricts, Impalrs, -or questions the
of expatriatlon is: declnredlneonsis(ent with the

'ental prlnclp‘les ‘of ‘the republic,”
C settle the question until
pened by other leglslation unon the sapie ‘subject.:

. 1 court, in grantlng a writ ot habeas corpus to
g Bear against General ‘Crook, ‘established  a precedent’
many ‘Indlaps ‘since Standing Beur have foﬂoxved “and
- many administmtors since General Crook: hnve recog-
he closing decades of the nineteenth century and
ownﬁto very ‘recent times, the:trend. of leglslation and of ad-
nistration with respect to Indian affairs was to deFrense the

tribal land ‘and- the authorl “of tribal councils, ‘to

| multiply th ictio 4 t Indian t ight
gave. them -employment and .ground to. culttrgte‘ 0 es“m Py he restr ctions upon the nse thg ndinn ribes A

ottheir remaining property, and to.. brenk ‘down tribal
; al customs, and tribal ‘socia)-life. Bnt dlways
‘one door to eedom: was. left open the individual Indlax ‘might
! allotment of land, lmre the restrictions upotn his land .
; oved, ‘adopt . “the ‘habits’ vilized :life,” -abandon .
tribal relations. attain cifizenship, and ‘thus ac_ ,e ¢ freedom’
tro ‘Athe oppression - of Indian Bnrenu oontrol. “This. was the-
 which the Indlan Bureau was to dissolve the Ir{dlan prob-- -
he more intolerable the oppression of the: Bareau upon
‘the -life of the tribe, the more successful ‘was tlie urean in
ncmeving its objective. The Year's quota of spiritual refugees
from the tribal life was, on edch reservation, the m(itterlon of
‘the. Indian superlntendent's kuccess.“‘ It did not tter ‘muach
umt those who grasped at freedom throngh renunctation of
;tribal relations and federal property frequently reached their

qgoal’ brokeni irit swindl heir -lands. | To man
In view" ot the. toregoing facts the court reached the conclu-" Bo n spl and gwiadied of thelylan ? v

& [udiuns, as well'as to many Indizm adminlstrntors. tt:!s was an

] .ldrnnce from serfdom to treedom. from barbarism to qlrﬂimt!on.

The rlght of expatrlatlon established by the | Standing Benr‘ .
c:'se remains a slgniﬁeant human right, even where Inmnn tribes
atre nctmuly movlng in an organized . way toward the ideal of
lreedom from Indian Borean supervision.. ‘The right qt expatrla-r
tioir fs an’answer not only to fedeml oppression but to tribal
ppx‘esslon as well. It would be remarkable if the d velopment
of Ind!an self-government failed toglve rise to dlssnﬂsﬁed indi-
W lduuls and’ mlnority groups who considered thelr tribal status.a
‘misfortune. History shows that nations lose in strdngth ‘when .
they setk to prevent ‘such unwilllng subjects from kenounclng..
.meginnce. o :

(2) Antldlscrlmmatlon statutes and treatxes.—-—A

galnst the.
\omber ‘b ckground of discrimluatory state and: federal stat>
utes. administrative -oppressien,. and public disc,‘riminatlon.'
prejudlce and unfair treatment, stand trentles, staté nnd federal
statutes. and administrative rullngs prohibltmg distriminatlon .

: ugninst Indinns or any. races.®

Treaties ceding Loulsinna. New Mexico, and Atmska to the
United States contained guarantees of civil liberties to all the
inhabitomts of the ceded territory. Later, federal stzntutes pro-
vided for equality of treatment’ between Indinns qnd whites.
Many reccut statutes prohibit dlscrimmation against the Indinns
ot ng-xinst any. races.

{a) Fedcral statiites affecting [ndians only.—The Act of March
3. 1855’“ granting bouaty’ lands to soldiers, - provided ' that
ludmns shall be granted tands on the same terms as. white men.
Recent statites appropriating money or ceding land trom a reser-
-vation for school purposes, often contsin a condrtlon that ‘the

3 See Chapter 2. sec. 2. .

* On lepislafive attempts to ellminate racial and rellgioua dtscrtmln
nation. see 3% Col. L. Rev. 986 (1939).

#<Sec. 7. 10 Stat. 701, 702,




schoolx: shall be avaiiable to,~ I dian chiidren on
white childrén®® s " ‘ .
. (b)Y Federal cmtutea aﬂ'ecting' an races

Ient illustration 15 a lause
1837, establishingﬂie Civilian
videg: . % 10 i '
race, color, or cre

all races. ¢
Other statutes

dians ‘of the Terri(ioi'ies of Louisinna and New M

Alaskan natives ware protected by treaty guarantees’un,, they

became citizens.

‘Article 3 of the Treaty of’ April 30, 1803 . wheieby theBnited'
States” purchaSed the Territory: of: Louisiana from the French
Republic, provides:

The inhabitants of the ceded territory shall be incot-,
porated in the Union of the United States, and admitted

%5 Act of August 21, 1916, 89 Stat. 524 (City of Flnndre
Act of May 31, 1918 40 Stat, 592 (Fol't Hali Indiau Kese v
of January 7, 1919, 40 Stat. 1053 ; “Act of April 1, 1920
(Blackfeet) ; Act of June 4, 1920, 41 Stat. 751 {Crow);
3,.1921, 41 Stat. 1355 (Fort Belknap); Act of May 15, 1930 46, Stat.

834 (Blackfeet); Act of February 14, 1931, 46 Stat. 1105 (Klamath) ;.

Act of Fcbruary 14, 1931. 46 Stat. 1106 (Fort Peck); Act of June T,
1935, ¢ 188 49 Stat. 3275 Act ot June 7 1935 49 Stat 330‘ y

ery in tort against ,any person depriving another person 4
guaranteed by the Constitution and laws. ~Other -fedéral

tecting civil rights inclnde ‘Act’ of May 81, 1870, sec, 1, 16 Stat. 140,.':
R. 8. § 629, 2004 -Act of March -4, 1909, sees. 19—20 ‘85 Staiz 11088,

1092,
*7150 Stat. 319, 320 extended untll Juiy 1, 1943 by Act of Augnst 7
1939, 53 Stat. 1253, 16 U. 8. C."584a. The original -law. a‘eating a

temporary Civillah ;:Conservation - Corps contains' a simiisr provision.! :

Act of March 31, 1933, c.'17, sec. 1, 48 8tat. 22,28,
®8 Act of February 19,1934, 48 Stat.. 853 Act of May 21, 1934 48

Stat. 786. And cf. Act-of October 1, 1890, sec. 10, 26 Stat. 655 (lndlnn .

Territory), R. S. § 2434,

2%'See Chapter 15. séc. 10, fn. 511 5

= Colorado : Statpites Annotated (1935), c. 35; Connecticu‘ ‘Supple-
ment to General Statutés (1935), ¢.'319; sec. 1676c; General Statutes

(Revigion of 1930), ¢. 323, sec. 6065-6066; Ilinois: Revised Statutes 5
(1939), c. 38, sec, 125-128; indiana Burns Annotated Statutes (1933)‘

sec. 10-901, 10-902; Iowa: Code (1939), . ¢. 602, sec, 13"51—-13252
Kansas: General Statutes (1935),. ¢. 21; sec. 2424-2425; ‘nis[una
Dart’s General Statutes (1939), title 13, sec. 1070-1073; Massachusetts

Acts and Resolves (1933), c. 117, (1934), c. 138 Michigan: Compiicd,‘p
Laws (1929), sec. 16809—16811 Minnesota : Mason's Minnesota ‘Stat-

utes (1927),-c. 53, set. 7321 ‘Nebraska : Compiled Statutes: (1929),
23, sec. 101-102; New Jersey: Revised Statutes (1937), tiffe 10,-¢.'1;

sec. 1-9; New York: Thompson's Laws of New York (19393, Bec, 40, -
; ‘Ohio : Throck- |

amended ¢. 810, Law§ of 1939, and sec. 40a, 41 and 42
morton's Ohio Code Annotated (Baldwin's). (1936), ,sec 12940—12942 3
Pennsylvania: Laws of Pennsylvania (1935), Act No. 132 ; Rhode: Is-

land: General Laws-(1938), c. 606, sec. 28; Washington : Remington’s:
Revised . Statutes (1932). title ‘14, ¢, 10, sec. 2686 Wisconsin -Statutes |

(1937), sec. 340.75. .
Mg Seat. 200, 202

’ 'do ot possess exempt property e ‘=

i Actlis clearly invalid in so far as it
N against political rights, unless it beappiied equally to non-Indian :

{ ance and: facilities rendered trihal ‘Indians may givel
~{toa state law. or regulation discriminating -against suc) Indians
| {n the dispensing of similar state: beneﬁts and services,

(.76)

It is aisn probably invalid as 5 to nther Indians. U st ec

tion for denying a weaithy citimn powessing such
right to vote .

- Another- justiﬂcation for discrimination, the grant t speciai
.federal beneﬂts to ‘the Indians; sometimes. springs from the
erroneous impression that the Govérnment sapports most Indiang.
‘The majority of the Indfan population supports itself and does
‘not recefve direct and’ ‘continuous. federai ole.”: ‘This argument
*‘applied to discrimination

ﬁbeneﬁciaries of federal subsidies such: as shipowners farmers,
;beneﬁcianes of tami‘fs, and relief recipients. On the other hand,
it ay beargued with some foree that special Government assist--
al v’alidity

Indians, like other races, are constitntionaily protected against
legislative or ndministrative discriminatmn because of color or
race.”™ “In a leading early casé; Stnmder v. West irginia,’_"

| the Supreme Court of the United States, in discussing the.

E‘ourteenth ‘Amendment, said: =~ . B

S®% & The words of the amendment, it is true, are pro—
hibitory, but: they contain a necessary implic tion of a

""Treaty of Guadulnpe Hidalgo, signed February 2, 1848, 9 Stat. 922,
S At 8, 15 Stat. 539 See Chapter 21, sec. 3, tor 'the tLaxt of this
article, . -

c SR 8 Cohen Indian Rights and the Federal Courts
Minn L. Rev, 145, 191,

.. 4 Bee Usher, Pan Amerfcanism (1915), p: 296

#6 1¢ is - estimated that approxima.teiy 100000 :Indians
iandless a.nd in many cakes homeless. - -Indian Land Tenure
‘{,Sxatus. ‘gud’ Population Trends, Part; X of the Supplementary
“the Land Pianning Committee to thq National Resources Boa
2.
Ead Iudian Land Tenure Eeonomic Statas; -and Populati(
. | 'Part- X of ‘the Suppiementary Repo:t of .the Land Planning
1 to_the National -Resoutces Board: (1935), pp. 2, 11. !
#1845 Yale L..J. 1296 (1938). . )
29100 U, '8..303 (1879): . Also see- Niaxm v. Hermion 273 U.- 8. 536
| (1927); 'and sce sec. 3, supra. . ‘The-Court In- Buchanan v. Warley, 245
U 8060 (1917), sald that while d- principal purpose of ‘the [Fourteenth
Anien(hnent ‘was: to, protect persons of color, the broad language used
was’ deemed sumctent to _protect. all. persons, white and black, against
1 discriminatory legisiation by the States. | This s now- the tied aw.”"

(1940) ;24

are -totally
Economie
‘Report -of
rd (1935),

on Trends,
‘Committee. -

i

|
|
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* positive immunity; or
race,—the right to exem
agamst them distineti

which others enjoy, and‘d scriminatmns ;
towards reducing them to-the condition of .a
(Pp. 807-308:) * * *- Its alm was agd
tion becanse of race or color i s

agency in selection for jury service becanse of race is 4 denial of
equal protection ‘of law. The court has: subsequently reaiiirmed
this doetriné in many cases; usually involving )
recent being Norris v. Aladbamae™ and Hale V. Kgntucku
‘While segregation per se is not held. to. be discriminatory,

) the facilities offered must be substantially equal. This doetrme‘fk e

was reenunciated in the case of Missouri ex rel. Games v. Can-

ada® The petitioner Gaines, a Negro, was ‘granted-a writ of |

mandamus compelling the board: of curators ‘of  the Univei'sity

of - Missouri. to'admit him to. the ‘taw .school of the umverslty 1
The qualifications of Gaines for admission; apart from: race, were|
admitted. In holding that thig diserimination _constitated o7}

denial of the Negro’s.constitutional right, Chief Just i
speaking for the majority of the court, ‘saids i
s %' .* The basic consideration is % *

e-] Hnghes,

e whnt

" opportunities Missouri itself’ furnishes to white students|.

and denies to negroes solely upon‘the ground of ‘color.
The admissibility of laws. separating the races in the
enjoyment of privileges afforded by the State rests wholly
upon the equality of the privileges which the laws give
to the separated groups within ‘the State. . 'The question
here is not of a duty of.the State to.supply legal ‘training, |
or of the quality of the training which it does supply, but-

of its duty when it provides such training to furnish ftto}
the residents of the State upon: the basis of an equality of |

- right: By the operation of the laws of Missouri a privi-
lege has ‘been created for ‘white Iw students. which is

denied to negroes by reason of their race. The white

resident is afforded legal education within the State: the
negro resident having the same qualifications is refused
'it there and must go outside the State to obtain it: That

is-a deninl of the equality of legal right fo the-enjoyment |

of the privilege which the State bas'set up, and the provi:

" " sion for the payment of tuition fees in anothsr State does |

not remove the discrimination (Pp. 349-350.) .-
As in the case of the Negro,®: one of the princxp'il battle-
grounds regarding diserimination against the Indlan is exclusxon‘
from public schools The only casé which has sqnarely consid-'

eved the Indian’s right to. state edncation beld that the Four-|

teenth Amendment requires a state to gr-mt equal educational:
opportunities to persons of ‘the Indian rgce™ _/

In 1924 admittance to a state public school was sought by Alice
Piper, a full-blooded Indian a citizen of the. United States and of‘

320294 U. 8. 587 (19’{5)

#1303 U: S 613 (1938). On dlscﬂmlnatlon in honslng. see Buchanan:

v. Warley. 245 U. S.. 80 (1917), and Harmon v. Tyler, 273 U. S. 668

(1927). On barring Negroes from partg primaries, see N{a'on v. Herndon.
273 U. 8. 538 (1927). -
and the Slaughtcr-House Cases, 16 Wall 36 (1872)
against voting, see sec. 8; supra. :

32 Pleasy v. Ferguson. 163 U. S. 537, 544 (1896) : McQabe V. Atchison,
T. & 8. F. Ry Co., 235 U. 8. 151,.160- (1914) ; Gong Lum v. Rice, 275
U. s 78, 85, 86 (1927).  Cf. Cumining v. Board of Education, 175”;U.‘S.~
528, 544, 545 (1899). o : E

33305 U. 8. 337 (1938).

3¢ The Courts and the Negro Separate. School (19'15), 4 Journal of.
Negro Education, pp. 289 et scq., especinlly pD. 351441,

3 Piger v. Big Pine School Dist. of -Inyo: County, 193 Cal. 664, 226
Pac. 926 (1924). For a subsequ
Indians, see Cal. School Laws, 1931, Div. 1L ¢. ‘1, ‘Art. 1, sec; 8334,
repealed by Act of June 15. 1935 Sesslon Laws 1935, ‘pp. 15621563,
Also see Delaware Session Laws of 1935 Act of -April 15; 1935 p 100

7
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{ writ and held that ‘the law vxolated the state and -fed|
,stitutmns, saying' e |
egto the most’ s

- the educational advantages offered to both races. The

fstatute disposing of Indian lands upon which schools
festablished .may provide that Iudian children -shall be

Pac. 026, 'l28—9"9 (1924).
for School Dist. No , ‘68 Ore. 388 137 Pac. 217 219 (1913), wherein thev

Also see Yick Wo v. Hopkine, 118 U. S, 358 (18%8) |
On discrimination |

'respect see Ammons v: 8chool District No. 5,7 R.. 1. 598 (1864)
tilaw permitting the: segrcg'itlon o( .

“for. ‘both ‘white' and Indian childrén without diserimination.”
June15;- 1938 52 Stnt 685, also see Chapter 12, sec. 2,

tnhe of Indians, nor owed or ackno“gledged allegmnce

kdiau’reservation. A law of Califormn declared that

sought a wnt of mandamus to compel the board
The. Supreme Court: of California -granted the
1 con-

The privxlege of receivmg an edncation at the e
the state .is: not one helonging to those:mpon whom it is

nse of -

~with any -
/ or fealty . -
{-of any kind to: any ¢ tribe or “nation” of Indians, nor lived on an
the: gOV-
children-
tending, provided the United States Govefnm nt maln-’

- conferred as citizens of :the United States. The federal

“Constitation does not provide:. for amy geneml system -of
< edueation to be conducted and:controlled by the national
government.. It is distinetly a state affair, * #. * ‘Bat

are citizens of the United States and. of this\statb admit-
‘tance “to: the common schools- solely because of teolor or

violatioh of the p ovisions
of :the Constituti . of the
92H29.)_ R

- ~of gany other race or-color; is
- of the: I‘ourteenth Amendme
"]United States E S

’i

The following dicta in the Pzper case indicate that iis in the.
case of Negroes, state lnws eegregating Indian pupils from white -

 the denial to children whose parents, as well as themselves,

’

pupils are-constitutional so long ‘ag there. is no dlsparity\ between -

Supreme Court said: -

The estabhshment by the state-of separate schools for

-~ Indians, as provuied by the statute, does not offend against
" either the federal or state Constitutions. Questions :of
racial’ differences have arisen in various forms in.the
“several states of the Union and it is now.finall

settled.

- that it.1s not in violation of .the organic Inw of the State”
sror nation, under the authority of a statute so pro%idmg to

- require Indian’ children or others in whom racigl differ<’
 ences ‘exist,  to ‘attend separate schools; provided ‘such

schools are equal in.every substantial: respect with-those

+;furnished for children of the white race;
" not identity of rivileges and rights, is: what is
to the ‘citizen,” ™
. Since the Pzper case dealt with: an Indian ‘who was not’'a
member of any tribe, the scope ‘of the deelsion: is not
certain.

Indian: children gre entltled to state educational
ﬁnanced hy federal grants-in-aid ‘with the .proviso that |
shall be no diserimination. -against: Indian children :T federal

re to-be
allowed
to attend the schools o

8. Piper V. Blg Pine B'chool Dist. of -Inyo County. 193 Cal
Also'see Qrawford V. District School. Board

court said:
- The fnels stntecl in the amended writ show nrimn cie that-
the ‘petitioner’s cliildren. were entitied to_ be admitted as pupils

.- of 'said’school: district No. 7. and to. receive instructions therein
. inall ‘respects- as- the.white .childfen: - Thev. and thelr parents
. are citizens of the United States and of: the State of Oregon, nnd
. reside in sald: schonl dlstrict They are not members of .any
. Indian. tribe; ‘and they .conform .to "the .enstoms and
* civilization,
: ‘are the ‘same-as ‘they would be -if ‘they were® \\holly white:
ds7 Ptpcr v. Big Pine Fchool, D¢ st of ‘Inyo" County, 193 Cal.
Pac. 926; 929 (l’l"-ﬂ ‘See also Mclmlcm v. Schaol Qomniittee.
609, 12 8.E. 330 (18905 "For conntruetlon of legisintive lntent in this

3 Act ‘of Junc 15.-1938..52 Stat. 685, is typl al in this repand.

f wA typicnl provision is. “Provided, That sald school shail be conducted
Act of

!

entirely |

061, :226

064, 226
107 N..C. -

tdcial differences w1thout Thaving made: pl‘ovision for their =
education ‘equal: in - all. ‘respects to that afford ‘persons :

C‘rllifomia- -

- “Equnlity, and -
ranteed |

benefits -
at. there

habits of |
These - children: are half white,” and_their rights




Creeks went over to the: Confederacy.‘?' "After. the

withdrew despite: ‘treaty: obligations to prot' : ;

friendship was cultivated by Albert Pike’ actingjf the! Confed
erate State Department beea_ ot the stra’tegic importance of’
the Indian country from a military and economlc view.? The

-success of the southern troops in Arkansas alded his diplomacy’.‘ 1

Although many of their members remained loyal to the Union’
and in consequence snﬂ.'ered great privation, - most of the south-
ern tribes supported: the Confederacy, largely beeanse of
economlc consideratlons. S

Influenced by the Emancipation Proclamation, the Cherokee
Natlon. when' sewering its connection with the Confederacy,

8 The Act of July. 30, 1852 ¢. 76, 10 smt. 134, authorized repaymen(
to legal rcpmentatives of a geneml of QGeorgia for purchaslng mptnred,
slaves from Creek. warriors while these. warriors- were serving the United
States against the Seminole- Todians in Florida.: .

3% The freedmen were persons of African descent embracing free slaves
and their descendants who had been admifted to the rights ‘of citizens‘-
Goat v. United States, 224 U. S. 458 (1912) See Abel, The Slaveholding'
- Indians, vol. 3, p. 269 et seq. - :

38 Sen. Ex. Doc. No. 71, 41st Oong 24 sess., vol. 2,'p. 3, Mareh 24

1870 ; Goat v. United States, 224.Y. 8. 458, 162 (1912). ‘Reports -of.
the Dawes Commission, p. 13 (1898).
was found in the Treaty of September 17 1778 with the Delawares,
Art. 4, 7 Stat. 13, 14.

3% Qchmeckebier, ‘The - Office of Indian Aﬂ‘nirs op: czt., p 49, The 1
Chickasaw Freedmen v. Choctaw. ‘Nation and Chwknxaw Notcon, 19 ]
Part ‘of the Osage, Quapaw, Seminole, ‘and ]

U. 8. 115, 124 (1904).
Shawnee tribes signed treaties of alliance with the Confederacy o1
October 2 ana 4, 1R61. - The Cherokees signed such a treaty on Qctobe:
7, 1861, and on October 28, 1861, adopted a .declaration of independence
Wardwell, Political Histery of -Cherokee Nation (1938); pj pp. 132—133
139. - Also see Op. Sol. 1. D, M.27759, January 22, 1935.°

supra, vol. 1 (1915), pp. 157, 158. Their terms are discussed at pp.

158-180. The Confederacy recognized slavery as. a ‘legal institution :

within the Indian couniry, p. 166.
0 Abel, vol. 1, supra, pp. 14, 266.
“1 13id., p. 14
%z Schmer kebier, op. c¢it., p. 49.

43 Ipid. The Cherokees, Creeks, and Semlnoles were fairiy evenly,

divided. - Abel, vol. 1, supra, pp. 265, 2066, vol. 3, supra, pp. 12, 304-308
Several apprcpriation acts authorized the President to expend part-of the

appropriations fcr the hostile tribes on the loyal members of ‘such tribes. |

who were driven from their homes during the Civil War. ' Aet of Jnly 3,
1862, 12 Stat. 512,528 ; Act of March 3. 1863, sec. 3, 12 Stat. 774, 793.
“See The Chickasaw Freedmen, supre, p. 116,

'summated ‘with: several northwestern tribes, both

799,801,

The earliest reference to.slaves ]

“the proclamation of the Thirteenth A d
For -a. . list |
of treaties negotiatedl by the Confederady with the Indiaus, see Abel, |

{,E‘ourteenth ‘Améndrient ‘t6" the Unifed States li!onsl tution did
not grant citizenship ‘to’ the Indians might also

applied in
lnterpreting the Thirteenth Amendment,‘*j' it i3 now| established .
that the Thirteenth Amednment freed-the slaves of the United

States, -and-its incorporated tetritories, of Afri n, Indian.
-or mixed descent.™

*The year following the adoption of the Fonrteenth mendment

and 4 months after-the end-of the Civil War & convention of the

principal southern tribes -was- held at Fort Smith.t“ Treaties

were: eﬁected with each ‘of the tribes, which provided for peace
| and recognized the abolition of slavery. ;

Treaties conta,ining provisions: freeing slaves werd also con-

before and

nfter t!le Civil War.

‘"‘Treaty of J’uly 19, 1866 with the Cherokee Natlon, A «9.- 14 Stat.
However, the large slave owners among the Charokée Nation
did not recognize thig law. until-the tall of the Contederacy. Wardwell,
op. cit., pp: 173-174. :

ws Adopted September 8, 1865. The ohfekasaw Fmdmm
See ‘Abel, Yol 8, ‘supra, p. 269.
40T Abel, vol. ‘8, supra, p. 269 .

#0112 1. 8. 94 (1884). N

w34 -C. Clg. 441 /(1899).

49-8ee Nunn v, Hazelrigg, 216 Fed. 330; 333 (C. C.
:on, "The Constitition & the Courts (1024), p. 556.

4 United States v. Choctap Nation, 38 C. Cls. 558, 566 (1903), atrd
sub, nom, ' Chickasaio Freedmen, 193 U. S..115. (1904).  The day before
ent, the President approved
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