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Great and Little Osage Indlans,* providing for a considerables
restriction of their ancient domains. A series of treaties were
also negotiated about 1825 by Brig. Gen. Henry Atkinson of the
United States Army and Benjamin O’Fallon, | ndian agent, which

dealt only win problems of trade and friendship.” 485

F. TRIBES OF THE FAR WEST: 1846-54

In the late summer of 1846, war having been declared with
Mexico,* General Philip Kearney in command, the Army of the
West advanced into New M exico.

Without doing battle New Mexico's governor fled, leaving
Kearney in control of the province.® Following the cession of
the province to the United States by the Treaty of Guadalupe’
Hidalgo, of February 2, 1848, a treaty of peace with the
‘Navaho Indians Who inhabited that region was concluded in:
1849.*

Two months later, December 30, 1849, another far western
tribe, the Utahs, signed a treaty,” and the period of negotlatlng
with the Indians who reamed through the area acquired from:
Mexico and the Oregon Territory may be said to have 0pened."490’

To 'Fort Lardmie in the early ‘autumn of 1851 came a great:
number of Sioux, Cheyenne, Arapaho, Grow, Assiniboine, Gros:
Ventre, Mandan, and Aricara. After several days of conference,’
Indian agent Thomas Fitzpatrick secured their signatures to a
treaty in which the natives promised peace, acknowledged cer-
tain boundaries and agreed to recognize the right of the United:.
States to erect posts and maintain roads within their territory.*

This treaty ‘was never formally proclaimed by the President
-and because of this its validity was challenged in Roy v. United
States and Ogallala Tribe of Siouxr Indians.*® The Court of
Claims examined the circumstances, found that the treaty hadl
been acted upon by Congress, aud referred to in subsequent
agreements, and held that proclamation was not necessary to,
give it effect and that both parties were bound by the covenant
from the date of its signature.

In the meantime the discovery of gold in California hadt
caused the migration westward to assume the proportions of a

s Treaty of January. 11; 1839, 7 stat. 576.

48 Treaty of June 9, 1825. with Pencar Tribe, 7 Stat. 247 : Treaty oft
June 22, 1825, with Teton. Yancton, and Y anctonies Bands of Sioux Tribe,
7 Stat. 250; Treaty of July 5,-1825, with Sioune and Ogallala Tribe, 7i
Stat. 252; Treaty of July 8, 1825, with Chiagenne Tribe, 7 Stat. 255
Treaty of July 16, 1825, with Hunkpapa Band Of Sioux. 7 Stat. 257
Treaty of July 18, 1825, with Ricara Tribe, 7 Stat. 259; Treaty of July
30, 1825, with Belantse-etoa Or Minnetsaree Tribe, 7 Stat. 261; Treaty off
July 30, 1825, with Mandan' Tribe, 7 Stat. 264; Treaty of September 26
1825, with Ottoe and Missouri Trive, 7 Stat. 277 ; Treaty of September 30
1825, with Pawnee Tribe, 7 Stat. 279; Treaty of October 6, 1825. with!
Maha Tribe. 7 Stat..282.

46 Act of May 13, 1846. 8 Stat. 9. and Presidential Proclamation
Appendix No. 2. 9 Stat. 999.

7 The province was taken in the name of the United States on Augustt
22. 1846, and Kearney was made governor. Wise, The Red Man in the
New World.Drama (1931). p. 408.

#n9 Stat. 922. See Chapter 20, sec. 3.

‘S Treaty of September 9, 1849. 9 Stat. 974. Article 2 states “That
from and after the signing of thig treaty, hodtilities between the con
tracting parties shall cease, and perpetual peace and friendship shall
exist.* * o @

@ Treaty of December 30. 1849, 9 Stat. 984.

‘% An agreement with the Comanche, Toni, Anadaca, Caddo, €{C., ol
May 15, 1846, 9 Stat. 844, negotiated in Texas shortly after the’ Republic
bad become a member of the Union actuaily antedates these. The first
articles of all three agreements acknowledge the jurisdiction Of the
United States.

! Treaty of September 17. 1851. 11 Stat. 749. Three of these tribes-
tbe Assiniboines, the Arapahoes, and the Gros Ventres-—were treating
with the United States for the first time. See Rept. Comm. Ind. Aff.
(1852), pp. 299-300.

% 45 c. Cls. 177 (1910).

~which wer e already,
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stampede. Soon this newly admitted state was faced with the
familiar problem of| keeping available for preemption purposes
an ample supply of| public land. An equally familiar solution
was quickly decided upon. Congress appropriated $25,000 and
dispatched commissioners to treat with the California- Indians
regarding the territory they occupied.*®

Some 18 treaties| witb 18 California tribes were negotiated
by these federal agents in 1851. All of them provided for a
smrrender of native holdings in return for small reservations of
land elsewhere. Other stipulations made the Indians subject to
state lJaw.**

When theterms of these various agreements became known the
California State Legislature formally protested the granting ot
any lands to the I'ndians. The reasons for this opposition were
reviewed by the President and the Secretary of the Interior, and
finally a number of months after the agreements had been nego-
tiated they were submitted to the Senate of the United States for
ratification. - This was refused on July 8, 1852.**

The Indians, however, had already begun performance of their
part of the agreement. Urged by government officials to antiei-
pate the approval of the treaties they had started on the journey
to the proposed reservations. Now they found themselves in the
wunfortunate position of having surrendered their homesfor lands

occupied by settlers and regarding which, the
JFederal Government showed no willingness to take action. This
situation was never remedied unless the creation in the 1920's

of several small reservations for the use of these Indians can
lbe said to have done so.**

In 1852 the Apaches, occupying portions of the territory relin-
quished by Mexico, wereinvited to a Treaty Council at Santa Fe,
New Mexico. They came and duly promised perpetual peace
(Art. 2) with the United States.” They also engaged (Art. 6) to
refrain from war like incursions into Mexico.

The following year the Comanches, Kiowas, and Apaches met
at. Fort Atkinson. | An agreement very similar in substance to
the Santa Fe Treaty was concluded July 27, 1853."”

Although the number of families traveling the Oregon, trail
had increased steadily during the 40’s, no agreements were made
with the Indians of| the territory until 1853. Then, in September
of that year, the Rogue River Indians signed a treaty with the

United States provi
from which a certa

ding for a substantial cession of land (Art. 1)
n portion was to be reserved for a temporary

home until such time as a permanent residence should be desig-

nated by the Presid
arrangement ' was

ent of the United States (Art. 2).*® A similar
made with another Oregon tribe, the Cow

Creek Band, on September 19, 1853.%°

While these first

treaties were be1ng signed with the Tndran

tribes of the Far West, agreements with other tribes were being

negotiated. Eight

2 Act of September

4 Wise, op. cit., p.
©5 Ivid., pp. 42142
0 Ibid., p. 426.
jurisdiction over Cal
7 Treaty of July 1
48 Treaty of July 2
“» Treaty cf Septel

Eaz’r V. United States

By the treaty of No
Indians agreed to pet
to reside on their rese

50 Treaty of Septen

%' Treaty of Janua
of August 2, 1847, w,
9 Stat. 904 : T'reaty o
Indians, 9 Stat. 908
949 ; Treaty of April
987 ; Treaty of 3uly
10 stat. 949.

treaties ** providing for territorial cessions

30, 1850, 9 Stat. 544, 558,
419.
5.

¢1. Act of May 18:1928, 45 Stat. 602. conferring

fornia Indian claims upon Court of Claims.
1852, 10 Stat. 979. :

7. 1853, 10 Stat. 1013,

mber 10, 1853, 10 Stat. 1018. Construed in Roas,
and Rogue River Indians, 29 C., Cls. 176 (1894).
vember 15. 1864. 10 Stat. 1119, the Rogue River
mit other tribes and bands, under certain conditions,
ervation (Art. 1),

nber 19, 1853, 10 Stat. 1027.

ry 14. 1846, with Kansas Tribe, 9 Stat. 842 ; Treaty
th Chippewa of the Mississippi and Lake Superior.
f August 21, 1847. with Pillager Baud of Chippewa
Treaty of August 6, 1848. with Pawnees, 9 Stat.
1, 1850. with Wyandot Natlon of Indians, 9 Stat.
23. 1851. with Sioux-Sisseton and Wabpeton Bands,
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and 10 treaties®™ stipulating for removal of the Indians to unoc
cupied land weresigned during these years.

G. EXPERIMENTS IN ALLOTMENT:/503 1854-61

On March 24, 1833, George W. Manypenny, of Ohio, became
Commissioner of Indian Affairs. The new official was desig-
pated by the President to enter into negotiations with the tribes
west of the states of Missouri and lowa for white settlement on
their land, and extinguishment of their titte.**

His first success in this connection was with the Ottoes and
Missourlas on March 15, 1854.*¢ Article 6 of the instrument
signed on that occasion provides:

The President may, from time to time, at his discretion,
cause the whole of the land herein reserved o o
to be surveyed off into lots, and assign to such Indian or
Indians of said confederate tribes, as are willing to avail
[themselves] of the privilege, and who will locate on the
same as aPermanent home, if a single person over twenty-

one years of age, one eighth of a section ; to each family
of. two, one quarter section ; to each family of three and
not exceeding five, one half section; to each family of
six and not exceeding ten, one section ; and to each family
exceedlng ten in number, one quarter section for every
additional five members. And he may prescribe such rules
and regulations as will secure to the family, in case of
the death of the head thereof, the possession and én-
joyment of such permanent home and the improvements
thereon. And the President may, at any time in his dis-
cretion. after such person or family has made a location
on the land assigned for a permanent home, issue a
patent to such person or family for such assigned land,
conditioned that the tract shall’ not be aliened or leased
for a longer term than two years; and shall be exempt
from levy, sale, or forfeiture, which conditions shall
continue In force until a State constitution embracin
such land within its boundaries shall have been formed,
and the legislature of the State shall remove the restrie-
tions. And if any such person or family shall at any time
neglect or refuse to occupy and till a portion of the land
assigned, and on which they have located, or shall rove
from place to place, the President may, if the patent shall
have been issued, revoke the same, or if not issued, cancel
the assignment, and may also withhold from such person
or family, their proportion of the annuities or other moneys
due them, until they shall havereturned to such permanent
home, and resumed the pursuits of industry ; and in default
of their return, the tract may be declared abandoned, and
ther eafter assigned to some other Person or family of such
confederate tribes, or disposed of as is provided for the
disposal of the excess of said land. And the residue of
the land hereby reserved, after all the Indian persons
or families of such confederate tribes shall have had as
signed to them permanent homes, may be sold for their
benefit, under such laws, rules, or regulations as may
hereafter be prescribed by the Congress or President of
the United States. No State legidature shall remove the
restriction herein provided for without the consent of
Congress.

This treaty, like many other treaties negotiated during the
administration of Commissioner Manypenny, included a clause

s2Treaty of November 28, 1840, with Miami, 7 Stat. 582; Treaty of
March 17. 1842. with Wyandot. 11 Stat. 581 ; Treaty of October 4, 1842.
with Chippewa | ndians of the Mississippi and Lake Superior, 7 Stat. 591;
Treaty of October 11. 1842. with Sac and Foxes. 7 Stat. 596; Treaty of
June 5 and 17.1846, with Pottowautomie. 9 Stat. 853; Treaty of October
18, 1848, witb Menomonee, 9 Stat. 952: Treaty of November 24, 1848,
with Stockbridge. 9 Stat. 955; Treaty of March 15, 1854, with Ottoes
and Missourias, 10 Stat. 1038.

®s Prior to 1854, several treaties were signed which provided for
tbe allotment of lands. See Cbapter 11. sec. 1A; Chapter 8. sec. 2A1.
Several early treaties used the words “allot” and “allotted” but they
referred to the asstznment ot lands to groups of Indians. Kinney, A
Continent Lost-A Civilization Won (1937). pp. 82-83.

s Rept. of the Comm. of Ind. AR. (1953). p. 249.

“s Treaty of March 15. 1854. 10 Stat. 1038.
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(Art. 3) by whieh the Indians relinquished all claims to moneys
due under earlier treaties. The policy of paying Indians for
lands by means of permanent annuities, which had involved the
conservation of | the Indian estate, was thrown into discard,
and there was sybstituted a policy of quick distribution of tribal
funds, parallel to-the quick distribution of tribal lands which
allotment entailed. Underlying this policy of quick distribu-
tion ‘was the asspmption that tribal existence was to be brought
to an end within|a short time.
. On March 16, 1854, an agreement similar in its recitals regard-
ing allotments was concluded with the Omahas. ™ .
A third treaty providing for the individualization of lan
holdings was sighed by the Shawnee Indians on May 10, 1854.*"
The terminology |used in this instrument varies somewhat from
that of the preceding treaties. Instead of the provision that—

“The President may, from time to time * * « cause
* * * to be surveyed off into lots, and to assign”,

at

article 2 holds

all Shawnees * * * chall be entitled

two hundred acres, and if the head of a family,

equal to two hundred acres for each member

her family * '+ s, s
Detailed provisions are also included for the assignment of
individual holdings to intermarried persons, minors, orphans,

adopted persons and incompetents, the latter to have the selec-
tion made by some disinterested person or persons appointed by
the Shawnee Council and approved by the United States Com-
missioner. Further, article 8 provides that “competent” Shaw-
nees shall receive their share of the annuity in money, but that
that of the “incompetent” Indians “shall be disposed of by the
President” in the manner best calculated-to promote their inter-
ests, the Shawnee Council being first consulted with respect to

such persons. R

Six treaties ™ stipulating allotment of land in severalty were

to * ‘_ .
a%uantlty
of his or

w¢ Treaty of Mafch’ 16, 1854, 10 Stat. 1043. Construed in United

States v. Celestine, | 215 U. 8. 278 (1909) ; United States v. Button, 215
U. 8. 291 (1909); United States v. Payne, 264 U. 8. 448 (1924). By
the terms of this agreement the United States under certain conditions

it was contended by the Omaha Tribe in a case argued bvefore the Court:
of Claims in 1918 that although the cession had been made, the Govern-
ment had failed to| pay anything. This the Goverrment admitted but
contended that the|Omaba Indians did not own and did not have the
right to make a cession thereof. In finding for the plaintiff the court
said : “At the time| the treaty was made the United States recognized
the Omahas as baving title to this land north of the due-west line, and
specifically promised to pay for it. * * * the defendants can not now
be heard to say that the Indians did not own the land when the treaty
was made and had |no right to make a cession of it." Omaha Tribe v.
United States, 53 C. Cls. 549, 560 (1918), mod. 253 U. 8. 275, 55 C.
Cls. 521. ’

5 Treaty of May 10, 1854, 10 Stat. 1053. Coostrued in Walker V.
Henshaw, 16 Wall. 436 (1872) ; United States v. Blackfeather, 155 U. 8.
180, 186-187 (1894) ; Jones v. Meehan, 175 U, 8. 1 (1899) ; Blackfeather
v. United States, 180 U. 8. 368 (1903) ; and Dunbar v. Greene, 198 U. 8.
166 (1905). Commenting on this treaty, the Supreme Court declared:
The treaty of 1854 left the Shawnee Yeople a united tribe, with a declars-
tion of their dependence on the Natlonal government for protection and
the vindication of their rights. Ever since tbis their tribal organization
has remaived as it was before. * * * While the general government
has a superintending care over their interests, and continues to treat with
trem as a nation, the State of Kansas is estopped from denylng their
title to it. 'She accepted this status when she accepted the act adwitting
her into the Union. Conferring rights and privileges on these¢ Indians
cannot affect their situation, which can only be changed by treaty stipu-
lation, or a voluntarly abandonment of their tribal organization. -As long
as the United States recognizes their nationa! character tbhey are under
the iprotcctlon of treaties and the laws of Congress, and their property
is withdrawn-from the operation of State laws.
The Kansas Indians, 5 Wall. 737, 756-757 (1866).

we Delawares, Treaty of May 6, 1854, 10 Stat. 1048 ; Toways, Treaty of
May 17, 1854, 10 Stat. 1069 ; Sacs and Fox of the Missouri, Treaty of
May: 18, 1854, 10 Stat. 1074 ; Kickapoos, Treaty of May 18, 1854. 10
Stat. 1078 ; Kaskaskias. Peorias, etc., Treaty nf May 30, 1854, 10 Stat,
1082 ; Miamis, Treaty of June §, 1854, 10 Stat. 1093,
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concluded by Commissioner Manypenuy in the next 2 months.
-In one of these, provision is made for the setting up of a perma-
nent fund with the proceeds from the sale of the lands ceded
by the Indians. The United States is charged with the duty of
administering this fund. The extent of this obligation was de-
termined by the Court of Claims which held in the Delaware
Tribe v. The United States that the intended trust related to the
preservation of the principal received from the sale of the lands
and could not be considered, as the Delaware Tribe claimed, an
obligation to maintain unimpaired the face value of the securities
in which the principal had been first invested.”

In the autumn of 1854 the Chippewa of Lake Superior became
a party to a treaty providing for the allotment of land to indi-
vidual Indians by the President at his.discretion, and with the
power to make

* * * ryles and regulations, respecting the disposi-

tion of the-lands: in case of the death of the head of a
family, or single person occupying the same, or in case
of its abandonment by them.*™

“Article 2 ailsb provides for the patenting'of 80 acres ‘to each;|penny’s admin

mixed blood over 21 years of age.

b

The Wyandot treaty concluded January 31, 1855 ™ is particu-
larly interesting; The first article stipulates that tribal bands

-are dissolved, declares the Indians to be citizens of the United
"States and subject ‘to the laws thereof and of the territory of
Kansas, although those whe wish to be exempted from the im-
mediate operation of such provisions shall have continued to
them the assistance and protection of the United States. Article
2 provides for the cession of their holdings to the United States
stipulating the “object of which cession-is, that the said lands
.shall be subdivided, assigned, and reconveyed, by patent, in fee
simple, in the manner hereinafter provided for, to the individuals
and members of the Wyandott nation, in severalty.” Articles
4 and 5 provide for the most detailed method of allotment yet:
‘enicountered, in which three commissioners, one from the Uunited
States and two fram the Wyandott nation, were to make a dis-
tribution of lands to certain specified classes of individuals.
Patents are then to issue containing an absolute and- uncondi-
tional grant of fee simple to those individuals listed as “ compe-
tent” by the commissioners, but for those not so listed the pat-
ents will contain certain restrictions and may be withheld by the

s 72 C. Cls. 483 (1031).

For opinion that a patent under Art. 13 should issue tO christian
Indians but it may be restricted by act of Congress after issue unless the
effect would be to'invalidate title of bona @ide purchaser; that titie of
cCoristtan | ndians will not be vested in the 1aaians comprising the tribe
called by that name as tenants in common. but in the trive itself or the
nation; see90p. A. G. 24 (18571. And see Chapter 15. sec. 1A.-

s Treaty of September 30. 1354, Art. 3. 1C Stat. 1109. Construed in

Fee v. Brown, 162 U. S. 602 (1806) : Wisconsin v. Hftckeock, 201 U. S.
202 (1908) ; Chippewa Indians of Minnesota v. United States. 301 U. S.
358 (1937) : and Minnesota v. United States, 305 U. S. 382 (1039).
The President is empowered by Art. 8 to issue patents with “sach re-
strictions of the power of alienation as be may see fit to impose.” A
stipulation that the patentee and his heirs shall not sell, lease. or In
any manner alienate said tract without the consent of the President of
the United States is within the meaning of tbis Article. United States
v. Raiche, 31 F. (2d) 624 (D. C. W. D. Wis,, 19281. Moreover such re-
strictions extend to the timber on the land as well as the land itself.
Starr v. Campbell, 408 U. S. 527 (1008). :

The court in holding that state fish and game laws have no application
to the Bad River Reservation because federal laws are exclusive also
called attention to Art. 11 of the above treatv which gave the right to
hunt and fish ON lands ceded until Otherwise ordered by the President.
In re Blackbird, 109 Fed. 139 (D. C. w. D. Wis.. 1901).

st Treaty of January 31. 1855. 10 Stat. 1159. Construed in Goudy V.
Meath, 203 U. S. 146. 140 (1906) (power of voluntary sale granted;
land withheld from taxation or forced alienation) ; Watker V. Henshaw,
16 Wall. 436. 441 (1872); Sechrimpscher v. Stockton, 183 U. S. 290
(1902) ; Conley V. Ballinger, 216 U. S. 84 (1910).

.
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Commissioner of Indian Affairs. None of the land thus assigned
and patented is subject to taxation for a period of 5 years.

In February of 1835 the Chippewa of Minnesota and the Win-
nebago signed treaties®? ceding their territorial holdings but
out of which there is “reserved” and “set apart” for the Chippe-
was and “granted” for the Winnebagos land for a permanent
home. Further, the President is authorized whenever he deems
it advisable to allot their lands in severalty. =

The tribes of the Far West were not overlcoked in this burst
of treaty-making activity. In the closing months of 1854 and the
opening days of the following year six treaties ™ were negotiated
with the Indians of Oregon, the varioustribes of the Puget Sound
region, etc. All of these provided for the allotment of land in
severalty and|for reservations of territory deseribed by such
phrases as “such portions * * * as may be assigned to
them,” “shall’be held * * * as an Indian reservation,” and
“district which shall be designated for permanent occupancy.”

Seven more treaties providing for the assignment of land to in-
dividual Indians were negotiated during Commissioner Many-

T(stration, which ended in 1857. All' of these fea-
land cessions with certain areas either “set apart

*+ ¢+ or“held and regarded as an Tndian
r “reserved * * for the use and occupa-

ture extensive
as a residence
reservation” o
tion.” ™ ,
James W. Denver . Charles E. Mix, and Alfred B. Greenwood,
who successively held the position of Commissioner of Indian
Aftairs until the outbreak of the Civil War, were likewise com-
mitted to a treaty policy provlding for allotment in severalty.
Under their. a%‘spices seven such agreements ** were negotiated.

These instruments in form and substance differ little from those
of the Manypenny administration. : -

H. THE CIVIL WAR: 1861-65

The four.years of conflict between the states had its effect on
the various Indian tribes. Violence and bloodshed had become
commonplace and several Indian tribes seized the occasion to
accompany detnands upon the Federal Government with a dis-

play of force.®
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* This was particularly the case in Minnesota,

‘ebruary 22, 1855. 10 Stat. 1165. Construed in United

States v. Mille Lac Band of Chippewa Indians, 229 U. S. 498, 600. 501
(1913) ; -United States v. First National Bank, 234 U. S. 245. 261 (1014)

(dealing with rig
U. S. 422, 437

hts of mixed blood Chippewas) : Johnson V. Gearlds, 234
1914) (discussing liguor provisions) ; United States v.

Minnesota, 270 U. S. 181 (1026) ; and Chippewe Indians Of Minnesota v.
United States, 301 U. S. 358 (1037). Treaty of February 27, 1855. 10

Stat. 1172.
“Treaty with

Treaty with tie

Treaty with the
with the Wyand

the Umpgua, etc., of November 29, 1854. 10 Stat. 1125:
Chasta, etc.,, of November 18, 1854. 10 Stat. 1122;
Willamette, of January 22, 1855, 10 Stat. 1143; Treaty
tt, January 31. 1855, 10 Stat. 1150: Treaty with the

Nisqually, etc.. |December 26, 1854, 10 Stat. 1132: Treaty with the

Mississippi Chi

ewa. February 22, 1855, 10 Stat. 1165.

514 Treaty Of June 0. 1855, with Walla-Wallas, Cayuses, and Umatilia
Tribes. 12 Stat. 945: Treaty of June 25. 1855, with Indiansin middle Ore-
gon. 12 Stat. 963 : Treaty of June 9. 18355, with Yakamas. 12 Stat. 951:
Treaty Of Jupe IL. 1855, with Nez Perces, 12 Stat. 957; Treaty of July
16. 1855. with F1Flatheads, etc.. 12 Stat. 975; Treaty of July 31. 1855, with
Ottawas and Chj ppewas, 11 Stat. 621; Treaty of August 2. 1855. witn
Chippewas, 11 Stat. 633.

%3 Mendawakanton and Wahpakoota Bands of Sioux, Treaty of June
19. 1858. 12 Staf. 1031: Sisseeton and Wahpaton Bands of Sioux. Treaty
of June 19, 1858{ 12 Stat. 1037: Winnebago. Treaty of April 15, 1859. 12
Stat. 1101 : Swan Creek Chippewas and Christian Indians, Treaty of
July 16. 1859. 12 Stat. 1105; Saes and Foxes. Treaty of Qctober 1. 1859,
13 Stat. 467 : Kalnsas Indians. Treaty of October 5, 1850. 12 Stat. 1111 :
Delawares, Trealy of May 30, 1860. 12 Stat. 1129.

s However several treaties of allotment were negotiated during this
period. Treaty bf March 13. 1862. with Kansas Indians, 12 Stat. 1221:
Treaty of June 24. 1862. with Ottawas. 12 Stat. 1237: Treaty of June
28, 1862 with Kickapoos, 13 Stat. 623; Treaty of June 9, 1863. with
the Nez Perce, |14 Stat. 647: Treaty of October 14, 1864. with the
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where in the summer of 1862, the Sioux of the Mississippi par-
ticipated in a general unsuccessful uprising against the whites?”

While no treaty negotiations were attempted with the Sioux
of that state, the Chippewas were called to a series of treaty
councils in 1863 and 1864. Here their signatures were secured
to treaties providtg for removal and allotment of land in
severalty.”

In the Far West the United States succeeded in making
treaties at Fort Bridger,” Box Elder ®* and Tuilla Valley ** in
the Utah Territory and at Ruby Valley ** in the Nevada Terri-
tory with the Shoshonees; at Lapwai in the Territory of Wash-
ington with the Nez Perce; ** at Cosnejos in the Colorado Ter-
ritory with the Utahs ; ** and at Klamath Lake in Oregon with
the Klamath Indiaps.”® The last mentioned were negotiating
with the United States for the first time and Article 9 of the
agreement signed by them included the very broad stipulation
then being inserted in many treaties that

* * s They will submit to and obey all laws and regu

lations which the United States may prescribe for the|r;
government and conduct.

I. POST CIVIL WAR TREATIES: 1865-71

The years immediately after the close of the Civil War were
filled with Indian councils and conferences. Usually these par-:
leys resulted in the signing of treaties in which mutual pledges
of amity and friendship were prominent and frequent.

In October of 1865 the Cheyenne and Arapaho,™ the Apache,:
Cheyenne, and Arapaho,”® the Comanche and Kiowa ** met with
Army officers Sanborn and Harney and signed treaties prom-;
ising that peace would hereafter be maintained. A few days
later eight tribes of Sioux at Fort Sully made the same
promise.*”

Klamaths, 16 Stat. 707. In addition. an agreement amendatory of the
Treaty of October 5, 1859. 12 Stat. 1111 was entered into with tbe
Kansas Indians, Treaty of March 13. 1862, 12 Stat. 1221. Also see;
Chapter 8, sec. 11.

w7 8eymour, Story of the Red Man (1929) 268-287.

a3 Treaty of March 11. 1863, with Chippewa of the Mississippi and:
the Pillager and Lake Winibigoshish Bands, 12 Stat. 1219; Treaty of.
October 2, 1863, with Red Lake and Pembina Bands of Chippewa. 13:
Stat. 667; Treaty of April 12, 1864, with Red Lake and Pembina Band s,
of Chippewa, 13 Stat. 689: Treaty of May 7, 1864. with Chippewa of!
the Mississippi+ and the Pillager and Winnebagoshish Bands. 13 Stat.
693; Treaty of October 18, 1864. with Chippewa of Saginaw, Swan,
Creek, nnd Black River. 14 Stat. 657.

“‘Treaty of July 2. 1863, with Eastern Bands of Shoshonee Indians,
18 Stat. 685.

s Treaty of July 30, 1863, with Northwestern Bands of Shoshonee
Indians, 13 Stat. 668.

& Treaty of .October 12. 1863. with Shoshone-Goship Bands, 13
Stat. 681.

=2 Treaty of October 1, 1863. with Western Bands of Shoshonee In |
dians, 18 Stat. 689. Art. 6 of the treaty recites:

The sajd tand: wheneverthe Pr
States shall deem It & e‘c‘i‘

ient for them to
life, wh|ch they now ea and become herdsmen or agricul

turlsts, he is Rereby authorized t0 make such reservations for.
the|r use as he may deem necessary within the country above
described ; and they do a]s%h eby agree to remove their eampsg
o such reservations as he may indicate, and to reside and
remain therein.
Art. 6 of the treaty with the Shoshone-Goship Bands (see fn. 621,
supra) is similar.
3 Treaty of June 9. 1863, with the Nez Perce, 14 Stat. 647.
% Treaty of October 7, 1863. with Tabeguacke Band of Utahs, 17|
Stat. 673.
“Treaty of October 14, 1864, with Klamath and Moadoc tribes
and Yahooskin Baud of Snake Indians, 16 Stat. 707.
¢ Treaty of October 14.186¢5, 14’ Stat. 703.
! Treaty of October 17. 1865. 14 stat. 713.
8 Treaty of October 18. 1865. 14 Stat. 717.
¥ Two K ettles Bond of 8.oux Indians. Treaty of October 19. 1865. 14

ident of the United ]
andon the roaming

; trxbes

Y over a wide area.
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- Immediately _after’ the close-:of war, commissioners repre-
senting the President of the United States, appeared among the
Five Civilized Tri es. Some of these Indians had been openly
,ympathetic with the rebel cause even enterlng mto treaties with
‘he Confederacy. /This action was seized upon by the commis-
sioners as an indication of didoyalty ; and a treaty negotlated in

While this treaty was never ratified, the principle announced
andoubtedly colored 'subsequent negotiations and is reflected in
‘he treatigs of 1866 with the Seminoles,” Choctaws and Chicka-
3aws,™* Creeks,”™ and Cherokees.™ These agreements provide,
imorng ‘other thin, s, for the surrender of a considerable portion
of the territory oc upxed by the Indians; they pledge peace, gen-"
eral amnesty, the abolition of slavery, and ‘the assurance of CIVﬂ
and property rights to freedmen, and acknowledge a large meas-
ure of control by the Federal Government over the affairs of the

The summer of 1867 fourid the Piains. still ‘in the grip’of the
Sioux War. Moreover, the Cheyenne and Arapaho, the Goriutn-
che and Kiowa had. joined the belligerents, carrying hostilities

The. Indian Peagce. Commlssxon‘" composed of C|V|I|ans and

4 Army ‘officers appomted o investigate -the cause of the war

and to arrange for peace” ™ was successful in part- At
Medicine Lodge Creek in Kansas, the Kiowa, Comanche, and
Apache ;™ and the| A rapaho and Cheyenne ** promised peace, the
abandonment of the chase, and the pursuit of the habits of
civilized living. : Co

In the summer of 1868, many Sioux, together with a scattering

1ot Cheyenne and A rapaho warriors, renewed hostilities. which

were terminatedby ‘the treaty of April 29, 1868 A month later
the Crows ** and the Northern Arapaho and Cheyenne ** put an
end to hostilitiesin two agreements concluded’” May 7, 1868, and

Stat. 727; Sans Arc Band of Sioux, Treaty of October 20, 1865, 14
Stat. 731; Onkpa' pah Band of Stonx, Treaty of October 20, 1865,
14 Stat. 739; Yanktonal Band. of Sioux, Treaty of October 20, 1865,
1t Stat. 735; Upper| Yanktonai Band of Sioux, Treaty of October 28,
1865, 14 Stat. 743 ; Q'Gallala Band of Sioux, Treaty of Qctoher 28, 1865,
14 Stat. 747; Lower | B.ule Band of Sionx Treaty of October 14, 1863,
14 Stat. 699.

The peace established by these agreements wns a ﬂeeting one.
J continued with the ’
thereafter.

&9 Kinney, op. cit., p. 157.

1 Treaty of March 21, 1866, 14 Stat. 755.

832 Treaty of April 28, 1866, 14 Stat. 769.

5% Treaty of June 14, 1866, 14 Stat. 785,

4 Treaty of July 19, 1866. 14 Stat. 799.

5 Established by Act of July 20, 1867, 15 Stat. 17.

53 Report of the Comm*issioner -Gf'lﬂﬁran ‘Affairs, 1868, .p. 4.

5% Treaty of October : 21, 1867, 15 Stat. 581; Treaty of October 21.

1867, 15 Stat. 589.

5% Treaty of Octcber 28, 1867, 15 Stat 593.

s Treaty of April|29, 1868, 15 Stat. 633. By the Sioux treaty, the
United States agreed |that for every 30 children (of the said Sioux tribe
who can be induced or compelled to attend school) a house should be
provided and a tescher competent to- teach the elementary branches
of our Epglish educition should be furnished. (Quick Bear v. Leupp,
210 U. §. 50, 80 (1908).)

# Treaty of May7| 1768, 15 Stat. 649. Construed in Draper v. United
States, 164 U. S. 240 |(1896) : United States v. Powers, 305 U. 8. 527, 529

War
‘Sioux save for‘n brief Interruption for 2 years

Stat. 723; Blackfeet Bond of Sioux, Treaty of October 19, 1865. 14

(1939).
1 Treaty of May 10, 1868, 15 Stat. 655.
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May 10, 1888. By summer the Navaj** the eastern band of
Shoshonee and the Bannock,* and the Nez Perce® had also

3 Treaty of June 1, 1868. 15 Stat. 687. Provision for allotment of
land in severaity to individuals wishing to farm is found in Art. 5 of
this treaty. This agreement also contains in Art. 1 tbis famillar recital:

If bad men among the Indians shall eommit a wronag or depre-
dation upon the person or Rro rty of any one, white, black, or
Indian, subject 1o the authorityy Of the United States and at"
peace therewith. the Navajo tribe agree that they will, on proof
made to their agent, and on notice by kim, deliver up the wrong-
doer to tbe United States, to be tried and punished according to
its laws * * R

In 1909, tbe Supreme Court of Arizona In holding tbe distriet court in
error in denying to several Indians who had been imprisoned by the
War Department a writ of habeas corpus called attention. to this recital

INDIAN TREATIES

saying :

e < e Thjsgtipulation amounts to a covenant that bad Indians
shall not be punished by the United States, except pursuant to laws |

SECTION 5. THE END

The advancing tide of settlement in the years following the
close of the Civil War dispelled the belief that it would ever be
possible to separate the Indians from the whites and thus give
them an opportunity to work out their salvation alone. Assimi-
lation, allotment, and citizenship became the watchwords of
Indian administration ® and attacks on the making of treaties
grew in force”

The termination of the treaty-making period was presaged by
section 6 of the Act of March 29, 1867,** which provided:

And all laws allowing the President, the Secretary of
the Interior, or the commissioner of Indian affairs to
enter into treaties with any Indian tribes are hereby re-
pealed, and no expense shall hereafter be incurred in
negotiating a treaty with any Indian tribe until an appro-
Prlatlon authorizing such expense shall be first made by
aw.

This provision marked the growing opposition of the House of
Representatives to the practical exclusion. of that House from
control over Indian affairs. The provision in question was re-
pealed a few months later ¢ but the House continued its struggle
agalnst the Indian treaty system. Schmeckebier recounts the
incidents of that struggle in these terms:

While the Indian Peace Commission succeeded in end-
ing the Indian wars, the treaties negotiated by it and rati-
fled by the Senate were not acceptable to the House of
Representatives. As the Senate alone ratified the treaties,
the House had no opportunity of exprn? its opinion
regarding them until the appropriation bill for the fiscal
year 1870, making appropriations for carrying out the
treaties, came before it for approval during the third
session of the Fortieth Congress. The items providing
funds for fulfilling the treaties were inserted by the Senate,
but the House refused to agree to them, and the session
expired on March 4, 1869, without any appropriations being
made for the Indian Office for the fiscal year beginning July
1. When the first session of the Forty-first Congress
convened in March, 1889, a bill was passed by the House
in the same form as at the previous session. The Senate
promptly amended it to include the sums needed to carry
out the treaties negotiated by the Peace Commission.
The House again refused to agree but a compromise was

88 See Chapter 2. sec. 2. for excerpts from commissioners’ reports ad-
vocating termination of the treaty system.

s | bid.

s1 15 Stat. 7, 9.  Also see Act of April 10. 1869. sec. &, 16 Stat. 18, 46.
Thbe first annual report of tbe Beard of Indian Commissioners submitted
late In 1869, and the annual report of the Commissioner of Indian Affairs
for the same year recommended the abelition of the treaty system of
dealing with the tribes. Kinney, A Continent Lost—A Clvilization Won
(1937), pp. 148. 169. 160.

become signatories to treaties of peace. These were the last
reaties made by the United States with Indian tribes.

defining their offenses and prescribing the punishments therefor.
While Congress by ItS legislation mny disregard treaties. the
executive branch of the government may not do so. The distriet
court was in error in denying the writ of habeas corpus.

In re By-A-Lil-Le, 12 Ariz. 150, 155 (1909).

543 Treaty of July |3, 1868, 15 Stat. 673. Construed in Harkness V.
Hyde, 98 U. 8. 476 (1878) ; Marks v. United States, 161 U. 8. 297 (1898) ;
and Ward v. Race Horse, 163 U. S. 504 (1896).

In United States v. Shoshone Tribe of Indians, 304 U. 8. 111 (1938),
it was held that the right of the Shoshone Tribe in the lands set apart
Afor it, under the treaty of July 3, 1868, with the United States, included
the mineral and timber resources of the reservation; and tbe value of
these was properly included in fixing the .amount of compensation due
for so much of the ltauds as was taken by the United States.

s4Treaty of August 13. 1868, 16 Stat. 693.

OF TREATY-MAKING

finally reached by which there was voted in addition to
the usual appropriations a lump sum of two million dol-
lars “to enable the President to maintain peace among
and: with the various tribes, bands, and parties of Indians,
and to promote civilization among said Indians, bring .

‘the act shoul

them, where
necessities,
(16 Stat. L.,
" The Hous
providing *“1
of the.provis
fy or approv

parties of Indians since the twenticth

This was ra
while it did
proval altho)

practicable, upon reservations, relieve their
nng) encourage’ their efforts at self-support”
40).

e also insisted on the insertion of a section
'hat nothing in this act contained, or in any
fons thereof, shall be so construed as to rati-
e any treaty made with any tribes, bands or
ay of July, 1887
her a remarkable piece of legislation in that
not abrogate the treaties,.it withhefd its ;p-
ugh the treaties had already been _formally

ratified and proclaimed. It had no legal effect, but merely
wrote into the act the feeling of the House of Representa-

tives.
was added t

At the next session of Congress a Similar section

o the Indian appropriation act for the fiscal

year 1871, with the additional provision that nothing in

ratify, approve, or disaffirm any treaty made

since July 20, 1867, “or affirm or disaffirm any of the pow-
ers of the Executive and Senate over the subject.” The
entire section, however, was inadvertently omitted in the
enrollment of the bill, and was not formally enacted until

the passage
1872 (16 Sta’

of the appropriation act for the fiscal year
t. L., 570).

Probably one of the reasons for the refusal of the House
to agree to the treaty provisions was its distrust of the ad-

ministration
during the a

his scathing

65-56.)

*

Discontinu

propriation
second sessi
the previous
appropriatio
House refusi
the end of t
bill would fa
the attentio
appropriatio
differences.

priation act
1871 (16 St

of the Office of Indian Affairs, for it was
ebate on this bill that General Garfield made_
indictment of that Office. « * o (PP,

* * k] *
nce of treaty making, 1871.—When the ap-
ill for the fiscal year 1871 came up in the
n of the Forty-first Congress the fight of
year was renewed, the Senate insisting on
s for carrying out the new treaties and the
g to grant any funds for that purpose. As
e session approached it appeared as if the
I entirely, but aftex the President had called
of Congress to the necessity of making the
s, the two houses finally reconciled their

fight made by the House and expressions
bers of the Senate made it evident that the
had reached its end, and the Indian appro-
or the fiscal year 1872, approved on March 3,
t. L., 566), contained the following clause,

848 Act of July 20, 1867, 16 Stat. 18.

tacked on to|a :sentence making an appropriation for the
Yankton Indians: “Provided, That hereafter no lndian
nation or tribe within the territory of the United States
shall be acknowledged or recognized as an independent
nation, tribe, or power with whom the United States may
contract by treaty: Provided further, That nothing herein
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contained shall be construed to invalidate or impair the
obligation of any treaty heretofore lawfully made and
ratified with any such Indian nation or tribe” (P- 58.)*

s §chmeckebler, Office of Indian Affalrs, 1927, pp- 56-58, Act of March
8,1871, 16 Stat. 544, 566, R. 8. § 2075. 25 U. 8. C. 71. Seealso the state-
n;ent ot former Comiissioner of Indlan Affatrs, Francis A. Walker, who
wrote in 1874

In 1871. however. the insolence of consclous strength, and the

growing jealousy of the House of Representatives towards the
prerogutive—arrogated by the Senate--of determining, in conuec-

tion with the. executjve, sil
the’ Uhi

and of comma|

bound
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uektions Of Indian right and title,

itting %deSu_nes incidentall _gtO uniary

obligations limited Only by its own discretion. for which the House
should be to e provition Without Inquiry, led to he
er several severe &arliamemary strug[gles, of the

st 11- 12). that “hereaftér no Indian

ado tion, aft:
declaration %
nation Or trib)
acknowledged
wer, Wit
P. 5) (Wh

whom_the United_States

of the United. Stat: { be
independent natlone,strlbe, or

3 d
ker, The Indian Question. 18‘:74(?5)mrad by treaty.

e within t(tﬁ) 'territ%{%
or recognized as

Following thig enactment, a congressional committee Was appointed to

Prepare a compilatio
17 stat. 675.

SECTION 6. INDIAN AGREEME

. The substance of treaty-making was destined, however, to con-
Alu'nue for many decades. .For in substance a tresty was an agree
‘ment between the "Federal Government and an Indian tribe.
‘And S0 long as the Federa Government and the tribes continue
r’.f,b have common dealings, Qccasions for agreements are likely
‘to recur. Thus the period of Indian land cessions was marked
[y the “agreements” through .which such cessions were made.*
'These agreements differed from formal treaties only in that they
.were ratified by.both houses of Congress instead of by the Senate
“alone®™ Like tredties, these agreements ‘can be modified,™ ex-

.. Such.agreements are eremplified by the Act. of April 29, 1874, with
the Utes, 18 Stat. 365 Act of July 10, 1882. with the Crows, 22 Stat.
45T ; Act of March 1, 1901, with the Cherokees, 31’ Stat. 848. The pro-
priety of legislitton dependent upon Indian consent was questioned
for a time but apparently doubts were set at rest, and the practice
of Jegislating On the basis of Indian consent became solidly established.
See G. F. Canfield, Legal Position of the Indian (1881). 16 Am. L. Rev.
21'.'.2_5; b ’ . .
s Thus IN Dick V. United States, 208 U. 8. 340, 859 (1908). the Sau-
preme: Court upheld the constitutlouallty of a prohibition against tntro-
duction of liquor Into certain ceded lands. which was contained in an
-agreement Of 1893 with the Nez Perce Tribe. as “a valid regulation
.based upon the treaty-making power of the United States and upon
the, power Of .Congress to regulate commerce with those Indians.”

Bven the wording of statutes providing for the negotiation of agree.
ments sometimes discloses thelr Kkinship with treaties For example,
the:Act of May 1, 1876, 19 Stat. 41.45. providesfor the payment of a com-
missfon *to treat with the Sioux Indians for the relinyuishment Of the
Black Hills country in Dakota Territory.”

2 The Supreme Court in the case of United States v. Seminole Nation,
299 U. 8. 417, 428 (1537). said:

. - *  “That That Congress had the power to change the terms
of the agreement an - authorize these dt:)avments, IS _well gstab—
g;ggh e Lone Wolf V. Hitchcock, 187 U. 8. 553,

“Thie Attorney ‘General bas said, 26 Op. A. G. 340, 347 (1907) :

I Certalnly if, as has been often adjudged, Congress

may abrogate a formal treag with a soverelgn nation (Chinecse
Ezclusion case, 130 U. S.. 581: Horner V. United States, 143
U. 8., 6/8. Fong Yue Ting- V. United States, 149 U. 8.. 704
La Abra Bilver Mining Co. v. United States, 175 U. S.. 460).
{tlg;ay alter or repeal an agreement of this kind with an Indian
T

‘In_considering whether it has been superseded by a general law, an
agreement has been accorded the same status as a special law. Marlin
V. Lewallen, 270 U. 8. 58. 67 (1928). Accord: Longest V. Langford,
276 U. S. 69 (1928).

cept that rights ¢

cannot be impaired.

n.of treaties till in force. Act of March 3. 1873.

NTS

reated by carrying the agreement into effect
** In referring to such an agreement, Justice

Van Devanter said:®*

But it is sa
alone shoul

funds, of th
act. But
any vested

d that the act of 1902 contemplated that they
d receive allotments and be the participants

tribe. No doubt such was the purport of the
iat, in our opinion, did not confer upon’ them
right such as would disable, Congress from

in the distr}mtion of the remaining lands, and also of the

thereafter making provision for admitting newly born

members of
The difficul
treats the
act of Cong
kee Interm
exertion of

the tribe to the allotment and distribution.
'y with the appellants’ contention is that it

ress and can have no greater effect.” Ohero-
rriage Cases, 203 U. S. 76, 93. It was but an
the administrative control of the Government

j’c‘t'.ot 1902 as a contract, when “it is ‘only an

over the tribal property of tribal Indians, and was subject

to change b,
into effect
Stephens v.

y Congress at any time before it was carried
and while the tribal relations continued.
Cherokee Nation, 174 U. S. 445, 488 ; Cherokee

Nation v. HBitchcock, 187 U. S. 294; Wallace v. Adam.
204 U. S. 4188, 423. (P. 648))

Legislation based upon Indian consent does not come to an end

with the close of

e period of Indian land cessions and the stop

page of Indian land losses in 1934. For in that very year the
underlying assumption of the treaty period that the Federal

Government’s rela
a basis of mutuall

flons with the Indian tribes should rest upon
consent was given new life in the mechanism

of federally approyred tribal constitutions and tribally approved

federal charters es
while the form of
Indian tribes are
common agreemen

tablished by the Act of June 18, 19345 Thus,
treaty-making no longer obtains, the fact that
governed primarily on a -basis established by
t remains, and is likely to remain so long as

the Indian tribes x[nu'intain their existence and the Federal Gov-
n

ernment maintal
Government deriv
governed.

s Choate v. Trapp,

S84 Gritts V. Fisher
In Bizenore V. Brady,
88 438 Stat. 984, 26

s the traditional democratic faith that all
es its just powers from the consent of the

, 224 9. S. 665. 671 (1512).
, 224 U. 8. 640. 648 (1912). quoted with approval
, 235 U. S. 441, 450 (1914).
U. 8. C. 461. et seq., discussed in Chapter 4. sec 16.




