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A brief commentary on these developments in the law govern-
‘ing the Pueblos is in order.
. (1) The increase of federal services administered for the
benefit of the Pueblos through the Department of the Interior is
evident apon a reading of-the appropriation acts for the Bureau
of Indian Affairs and, beginning with the Act of May 24.1322,7
for-the Department of the Interior. The most tmportant of the
‘federal appropriations for -the Pueblos; since 1916, are for irrga-
tion,” drainage.of pueblo lands,™ increased educational faC|I|t|es
for-the Pueblo Indians,™ constraction of bridges and roads,” and
the establishment of a sanatorium for the Pueblo Indians.™
: A number of difficult questions have arisen in connection with
the reclamation of pueblo lands through the Middle. Rio Grande
Conservancy District. This is a political subdivision of the State
Of New Mexico. ‘Within the area of its operations lie the lands
of several Pueblos. The Act of February 14, 1927, authorized
an appropriation of federal funds for reconnaissance work on
the lands of Cochiti, Santo Domingo, San Felipe, Santa Ana,
Sandia, and Isleta Pueblos. Upon the completion of the surve
thus authorized ™ there was enacted the Act of March 13, 1D23,%
which authorized the Secretary of the Interior to enter into a
contract with the Middle Rio Grande Conservancy District for
conservation, irrigation, drainage, and flood-control work cover-
ing pueblo lands. The statute fixed a maximum construction
cost of $1,593,311, payable in not less than five annual install-
ments. Such payments were to be made by the United States,
sabject to reimbursement “under such rules and regulations as
may be prescribed by the Secretary of the Interior." To ensure
such payments, the statute imposed a lien upon newly reclaimed
pueblo lands and declared that reimbursement should be made
out of rentals of mewly reclaimed lands, or, if such lands were
ever sold, out of the proceeds of the sale. No lien for coustrac:
tion costs was imposed on those lands already irrigated by the
Pueblo Indians, and tt was provided that “such irrigated area of
approximately 8,346 acres shall not be subject by the district or
otherwise to any pro rata share of the cost of future operatiun
and malntenance or.betterment work performed by the district.”
Further protection of Indian rights is contained in provisions
assuring the priority of Indian water rights, preference to Indian
lessees in the leasing of newly reclaimed lands. and free leasing
of 4,000 acres of such lands to Indians cultivating the same.
Under the foregoing statute a contract was executed between
the Secretary of the Interior and the Middle Rio Grande Con-
servancy District on December 14, 1928,
As construed by the Solicitor of the Interior Department, the
statute and the contract permitted the district to charge opera
tion and maintenance eosts on pueblo lands outside of the 8,346

™ 42 Stat. 552.

® Practically all regular appropriation acts from statehood to date.

 Act of February 14, 1920. 41 Stat. 408, 423 : Act ot March 3, 1921,
41 Stat. 1225. 1239 : Act of May 24. 1922. 42 Stat, 552 ; Act of Janaary
24, 1923, 42 Stat. 1174. 1193 ; Act of June 5. 1924. 43 Stat. 390. 403.

™ See Act of May 10. 1928, 44 Stat. 453, 468. See Act of January 12.
1927, 44 Stat. 934, 948.

™ Legislation governing appropriations for a road throagh the Santa
Clara Pueblo establishes a special control over the admisston to the Puye
Cuir Ruins for the benefit of the Paeblo. Act of March 4. 1929, 45 Stat.
1562. 1586-1587.

™ Act of March 26, 1930. 46 Stat. 90, 104.

™44 Stat 1098.

®The report in question. transmitted by the Secretary of the Iaterior on
January 12. 1928 (House Doc. No. 141, 70th Coang., 1st sess.}, estimated
that the project would benefit approximately 132,000 acres, of which
approximately 23,000 acres were Pueblo Indian lands. ©t the latter,
approximately 8,346 were found to be under cultivation.

® 45 Stat 312. For regulations adopted purseant to this law, see
28 C. F. R. 129.1
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acres already irrigated but did not authorize the payment of gyen
charges either by the United States or by the Pueblog® This
‘omission’ was remedied by the Act of August 27, 1935 which
.authorized the Secretary Of the Interior to contract for ¢he pay-
ment of operatlon and maintenance costs on the newly reclaimed
lands for & years® on a reimbursable basis.

Apptopria(ions have been made from time to time by Congress
» to meet thé. obligations to the Middle Rio Grande Oonservancy
District assumed under the 1828 and 1935 acts.*

.. (2)" A number of the appropriations above discussed are, by the
ex:ptess ‘language of the -appropriation acts, reimbursable in °
accordance with rules and regulations which the Secretary of the
Interior shall prescribe.®
{8) While sectioi 17 of the Pueblo Lands Act, as we have
noted, bars ‘transfers Of pueblo land not approved in advance by
the Secretary of the Interior, section 4 of the Act of  June 18,
1934,’_" goes further and bars all transfers of tribal laufl except
such as-are made in exchange for lands of equal value*

The Act of June 18, 1934, applies to all the Pueblos of New
Mexico except the Pueblo of Jemez, as a result of referendum
elections held in each Pueblo pursuant to section 18 of the aet.
The present situation, therefore, is that the Pueblo of Jemez, with
the approval of the Secretary of the Interior, may alienate pueblo
lands or interests therein, but that the other Pueblos can alienate
lands or interests in land only where two conditions are met:
Land of equal valze must be received in exchange; and the ap-
proval of the Secretary of the Interior must be obtained in
advance.

(4) The admission of New Mexico to statehood was promptly
followed by a series of tegislative measures designed to prevent
the farther expansion of Indian lands within the state. The
Appropriation Act of June 30, 1913,” attached the foilowing pro-
viso to the regular appropriation for the survey and allotment of
lands in severalty :

Provided, That no part of said sum shall be used for sur-
vey, resurvey. classification, appraisement, or allotment of
any land in severalty upon the public domain to any In-

dian, whether of the Navajo or other tribes, within the
State of New Mexico and the State of Arizona. (P.18.)

8 Op. Sol. 1. D., M.27512, February 20, 1935.

# c. 745. 49 Stat; 887.

& 7This authorization was extended tO 1945 by sec. 5 of the Act or
June 20, 1938. 52 Stat. 778. 779. This act also authorized outright
(nonreimbursable) federal appropriations for construction costs and
past and tatare Operation and maintenance charges on lands of the
Albuquerque School, authorized Payment. on a reimbursable basis, for
extra construction work not contemplated in the original plan, and
authorized reimbursable payments on lands newly acquiced. Cf. Op. Sol.
1. b, M.28108. March 18. 1936, holding that the Secretary may con-
tract for payment of construction eosts on newly acquired lands.

s Act of May 29, 1928, 45 Stat. 883. 900; Act of March 4, 1929. 45
Stat. 1823, 1640 ; Act of March 26. 1930. 46 Stat. 90. 104 ; Act of May
14. 1930. 46 Stat. 279. 292: Act of February 14, 1931, 46 Stat. 1115,
1128; Act of March 4. 1931. 46 Stat. 1552 1567; Act of April 22. 1932,
47 Stat. 91. 102: Act of February 17. 1933, 47 Stat. 820. 831: Act of ;
March 2, 1934. 48 Stat. 362. 371 ; Act of June 19. 1931. 48 Stat. 1021.
1033 ; Act of May 9. 1935. 49 Stat. 176. 188 (“final payment™) : Act Of
June 22. 1936. 49 Stat. 1757. 1770; Act of August 9. 1937. 50 Stat. 564.
579: Act of August 25. 1937. 50 Stat. 755, 764; Act of May 9, 1938,
52 Stat 291, 306 (“final payment”).

s See, for example. Act of February 14, 1920. 41 Stat. 408, 423. and
acts cited In preceding footnote. And see Chapter 12. sec. 7,

s 48 Stat. 984. 25 U. S. C. 464. See Chapter 15, sec. 18C.

v 0n the effect of the restraints on alienation contained in see. 17
of the Act of June 18, 1934, 25 ©U. S. C. 477, in the event that any
of the Pueblos should be chartered thereunder, see Chapter 15, sec. 18

# 38 Stat. 77.
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This proviso is:repeated: 1 everj regular Indian-Bureau 'and |

Interlot Depattment! approxn-iation act‘up to'and! ineludlng‘
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of permanent‘*swbstanﬂve Jaw: appeurs-' T s

_ That Neéréatter o' Thdtan Feservation ‘shail’be’ &eaﬁédi'no’r
--ghigll Paiig* additions’ be-fndderto one heretofore-crented,
+!withinithe Hmits-of the States:of New Mexico*and -Arizons;
excepgby,Act rof Gougress. ARLBOY s, 0 i tiedl £

Tho Avinranriation Aat of iTuna, 99 0209, containgd afthind
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limitation -on theiexpansion ;of: Indian dands’in: New-Mexico, in

the: form:' of -a ! proviso -attgched::to. ‘the- —appropriation; for:. land;

purchages pursuint to section 5 of the Act of Jure:18; 1934, This:

provise; which has:been subsmntiallynreenacted imeach ‘succeed-

ing;appropriation act,” declared [ T
Provided; That within’ the ‘States’'of’ Arizoxra' New Méxieo“
-and Wyomlng no.partrof said!sum':shall: be. qused for-the
acqulsiﬂon of : land, outside, -of ; the: boundaries ot -existing §
Indian. :esgz;vatmns._. (P, 1765.)

Whlle these Jegislative, barriers were being erected against
acqulsition of non-Indian lands for. Indian use, the acquisition of
Indian lands: tor non—Imiian use: was: mcmtated by. the Act .of.
May:. 10 ;1926,% entitled “An Act To provide. for the condemnation:|,
of the lands. of Pueblo Indians in New Mexico,for, public. pur-|
poses, and making the laws of the State of New Mexieo applicable.
to such proceedings.”. Under this.act pueblo lands.{may be.con-
demned for any public purpose and for any purpose for which
lands may be condemned under the laws of the State of New:
Mexico.” Condemnation proceedings. under this; act must be
brought in. the federal courts, and notice of suit: must be *served:
upon the superintendent.or other oﬂicer in charge of the particu-
lar pueblo where the land.is situa; IR 3

This act is substantially similar to- the general si:atute govern-
ing condemnation of allotted.lands, but. there. is no-paraliel stat-
ute. governing tribal lands generally, so:that the .Pueblos: arve-
subjected to. & type of action .from - whlch othez: tribes..axe |
immune. .- R
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wAct of August 1, 1914, 38 Stat. 582 ; Act ‘ot May 18 1916, 38 Stat.
123 : Act of' Mareh 2. 1917, 89 Stat. m, Act of’ May 25, 1918, 46 ‘Btat.
561: Actiof-June 30; 1919; 41 Stat. 3 ; ‘Act of February 14, 1920; 41 Stat.
408 ; Act. of, March 3,. 1921;: 41 -Stat: 1225; Act. of May 24, 192242

Stat. 582 Act of June 5, 1924, 43 Stat. 890; Act of, Mareh-3, 1025,

43 Stat. 1141 Aet ‘of, May 10, 1928, 44 Stat. 453: ‘Act of January 12,
1927, 44 Stat. 9343 Act of March 7, 1928, 45* Stit. '200'; Act Of Marel
4, 1929, 45 Stat. 1562 AcCl. of May 14, 1930, 46: Stut. 219 Act ‘o
February:
Act of Feb. 17, 1933, 47 Stat. 820.

»'4() Stat, 561 A year later a general prohlbiﬂon against the creation
of Indian ‘reservations except by act of Congress; was’ incladed’ in’ the
Appropriation. Act’ of June: :30; 1919, sec. 27, 41 Stat.: 3, :34; which ‘was:

later supplemented. by the Act of March 3, 1827, sec. 4, 44 Stat 1347,
probibiting. the alteration of reservation boundaries: except by. ;act Off

Congress. See Chapter 16, sec. T.
w4y Stat. 1757
=.Act of August 9, 1887, 50 Stat. 564: Pub. Nb 68 ‘76th Cong;, 18t
sess. (May;- 10, 1939).
¢ 282 44 stat. 498.
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14, 1931, 46 Stat..1115; Act of April 22, 1932,,47: Stat. 913
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. By-thevAbt-otivAiprif: 21; 1098 generai laws governing the
‘dequismen ‘oft Irighits-of-way! through ‘Indian ldnds" were made- ¥
appncame o the/Pireblol 6 Neéw Mexitol 1i:'"

‘ MHa lagtrvaian: AT Ao ) Yk Totds 5a (41 .
TCaccuSUn - UL AaGiail’ uquur 1inws l.(l U.IC E' uemos, elIec

‘by the Enabling Act of 1910 exlledi forth o special ‘reféréiice to:
'the ‘Pueblog tiv gl proviston -of the Appropriation’ Act of: hugust
(24, 1902 ‘exeniptng adéramental Wine: from- siich Taws.*
' | & parther ‘plece-ofigpecial'legisiation! for 'the Pueble Indisns
is fUnndﬂ'ln" ﬂlelAmirobﬂnﬁon Abt of Mauth' 9, 1917, which con-
tafii & Provist toothe” effedt that ho' past: of ' the sum' dppr
griaﬂéd‘ foi payfof Judges of Tadiair courts “shal ‘be* ‘tised to pay
Fany | judgd b the Piidblo” Thdins ' of New' Mesico,- dnd that no
'such Judgd! dHatl: b’ apgotited for such Indmns —by an’y Umted' :
Stnteﬁoﬂidlﬂ oF ‘emploee™ - ST e e T

i This account of legislation peculiarly aﬂfecting the Pueblb' In—“i“
d‘lansy «during:the;iperiod . of sstatehood;: would-not:be complete
withoiit’ a refe'ténce to*the ‘éo" rie of * legistation affecting the
éxpenditure Bf thiball fands. ~At ‘fitst, the finds awirded to
the:Pueblosunder the: Pueblo :Lands Aect were éxpendible by -
 the/: Seeretaryof:the:: Interior fori'the' purchase of “land and
water rights-for:such Indians*®. . The purpose# for which Such’
‘funds might be expénded were broadened:in subséguent’ appro-
'priation' acts’ tocover- fencing, irrigation; improvement, and the
‘repayment of ‘federal-10ans ‘to’ Paeblos' for' “industry’ and self-’
support,”*:and purchase-of ‘gricultural machigery.™ “Uptil the'
“Actiof Méy 81 1988, however; discretion:in: the ‘expenditure of i
‘pueblo funds:waw vested in the Secretary of the Interior.’ The:
‘got of that deité made-the consent of the governing authorities
of the Puebloconcerned a condition precedent to the expenditire
of pueblo funds. The principle thus eéstablished was:generalized
a year later in section:168'of ‘the Act of June 18, 1934

For eight dechides the Pueblos had faced the choice of being
‘treated like ofher Indian tribes and subjected to federal control
‘of their internal affairs or being treated like non-Indians and
‘finding themselvés cut'loose from federal services and their lands
' cut'loose from federdl protection.  Recent legistation and admin-
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J istration have évercome this 'dilemma by recognizing the right of

gelf-goverpment’ ‘t0" be an“’intherent right of the Pueblos and of
cither-tribel; and by revising the scope Of federal supervision in
the! 'field -of Tndian: affairs so that the Pueblos, tike other tribes,
‘may:éijoy: federal-services and federal protection without sur-
rendering ecofitrol’ over their interual m\iniclpali‘l;fé.

%.0;. 400, 45:Stat.-442. The reasons. for this: enactment are: set forth
in H. Bept. No..816, 70th Cong., 1st sess.

%925 0.8, C 311 312 313 314; 315 317.°318. 319 321 1A30.S. C
‘9341935, T
i %8 Act of June 20,1910; 36 Stat. 557. See p. 389, supra.

%37 Stat.. 518. ]

% See Chapter, 17, sec.. 4.

® 39 Stat. 96% 075 -

1 See Act Of December 22, 1927, 45 stat. 2. at pp. 17-18.

11 Acts iop Maidh: 4] 1929, 45 18tat. 1562 ; May 14, 1930, 46 Stat. :279:

192 Acts of February 14, 1931, ;46 Stat. 1115; July 1; 1932. "47 Stat.
1 525 ; February, 17, 1033, 47 Stat. 820.

s 48 Stat. 984, 986 2510.S.C. 476, SeeChapter 5, sec.10.

SECTION'5. PUEBLO' SELF-GOVERNMENT :ox

At least since the Sandoval decision, in 1913, ‘thére has- been
no room: for doubt that the Pueblos of New‘ Meﬂcd are’ Indian

19 Although in matteu of self-government each pueblo is xutunomm soutlined

mention should ‘be Made of the all-Puebld’ Council; Which ‘Haafunctioned
as a consultative body tn matters of common: concers’ to the New Mexico
Pueblos sinee 1922. On the operation Of this body, see Am‘erican lndia
Life, Bulletin NO. 10 (October-November 1927), pp: 7~18.-

633058—45—27

tribes entitled, to.the same rights Of self-government, under the
Constitution and ‘laws of the United States, as -other Indian

‘tribes. The scope of these rights of self-government has been

in Chantar 7 of this volume and aeed not be ‘discussed

farther at this point. The actual exercise of these Tights, how-

ever, by the Pueblos has given rise to at least three ‘legal prob-
lems whichs deserve special mention, namely : (1) The leqal au-
ir1 ' o
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thority-of. pueblo officers ; (2) the gtatus of ‘religious: Hberties Of
pueblo : members, in- view of the intimate connection between

religious and political affairs .in the pueblo -system Of govern:;

ment ; and (3) :the right of the Pueblo to control occupancy rights
of individual members in pueblo lands.

(1) The question of the authority, .of pueblo omeers has gen- ]

erally arisen in connection with the: validity of. agreements pur-,
« Dortedly executed on:bebalf of a Pueblo.. The case of -Puebdlo of

8anta Rose v. Fall,”™: turned on the issue of. whether the ¥cap-

* tain” of.an alleged Pueblo in-the.§tate of, Arizona had authority
to : aet for the Pueblo- in-executing a- contract affecting; tribal
claims to land. The Supreme. Court. held that according to the
custom of- the Pueblo the “captain” would; have no authority 10
act on behalf of the Pueblo in & matter ot .this; importance,
declaring:

That Luis was:without power to execute the papers in
question, for lack of-authority from, the Indian councit,
in our opinion is well established. (Pp 319-320.)
The suit based upon the alleged agreement with the pueblo
“captain,” was ordered, dismissed “without prejudice to the
bringing of any other suit hereafter by and with the authority
of the alleged Pueblo of Santa Rosa.” (P. 821.)

The rule -announced in the case of the Pueblo of Santa Rosa
has been applied to the Pueblos-of New Mexico. The Solicitor
of the Department of the Interior held, in, a memorandum of
March 11, 1835, that a grant of a right-of-way executed by the
Governor of Pojoaque Pueblo was invalid for the reason that
“According to the custom of the pueblo, a grant of lands cannot
be made by the governor, but only by the governor and couneil,
or by an assembly of the entire pueblo.”

In matters of lesser importance than the dispesition of pueblo
lands and claims, pueblo authority will geperaily be exermsed
by the civil officers or the civil ecouneil of the Pueblo. Among |
the Rio Grande Pueblos. the roster of officers generally includes
a governor, the chief executive of the Pueblo, a lieutenant gov-
ernor, and one or more war captains (who in addition to their
religions duties generally act as police officers), fiscales (who
are charged with care of graveyards and ehurch :property), and
sheriffs (messengers of the Governor and couneil) . all elected
for I-year terms. The civil council will generally include the
officers and a number of “principales.” The status of “princi-
pales” is a more or less permanent status generally couferred

council: were: set up in response to this insistence, this separa-
.tion : has probably nowhere been completely carried throngy.;
except at the Pueblo of Laguna. Thus one may find thag noml-:(
natlons to.civil. office are made by the caciques, the native [.e_’
liglous |eaders of the Pueblo, and. in some- Pueblos, always,,,
elected. unanimously thereafter by the pueblo assembly. "
_In ;the.second place, it should be noted that’ the distinetion
Hetween: religious: and civil services requwed of pueb[o membex-s
1§ a distinction on which two experts will seldom - dgree.
‘:anhlly, 1b:should be remembered : that the doctrine -of: separa-

tion of ‘charch and ‘state, ‘althiough’fundamental in the ‘ggvern.:’

ment.of: the ‘United States, has never been imposed . by Congress i
.as & formula to’ which:the. Pueblos must adhere.

. In view w0f: these difficulties; efforts -to apply to the Pueblos
qanons of religious liberty which would-apply to federal or geate.:
.govemments must be .viewed with extreme reserve.

* The memorandum submitted: to Assistant Attorney General
Blair by Special Assistant ‘to: the Attorney General G. A Iver-
son, on October 3, 1936, dealing with suppression of the use of
peyote in the Pueblo of Taos, illustrates the difficulties of the
subject and provides a useful guide for further inquiries Of thig
pature. In this case certain Indians using peyete in violation
of -a tribal. eustom or ordinance had been tried by the puebto’
council and punished by having their land assignments taken
away from them. The Ilverson memorandum deals with the
question of whether the Federal Government might intervene
to correct an apparent injustice done to the peyote users of the
Pueblo.

The memorandum reaches the eenclusion that the Pueblo In-
dians are entitled to the protection of the First Amendment
| guaranteeing religious liberty, but that this amendment is inap-
plicable to the action of the Pueblo anthorities themselves as
distinguished from the action of federal authorities; ** that the
authority of the tribal court of the Pueblo was clear; that the
executive officers of the United States would have no authority to
interfere with the administration of Justice by the pueblo court
in matters affecting relations between members of the Pueblo ;**
that the revocation of an assignment by the Pueblo council, which
had been imposed as a penalty, was in violation of the Act of
June 7, 1924, :s0 that the Seeretary of the- Imterior would be
justified in taking the position “‘that the attempted coercion is
invalid and without force and effect”; ™ and finally, that the

upon those who have held the post of governor and sometimes
apon those who have held other elective offices in the Pueblo.

Within this general framework of pueblo government there
are, of course, many variations of structure and except in the
Pueblos of Laguna and Santa Clara, which operate under writ-
ten constitutions,™ questions of governmental stracture and
authority would require specific inquiry into the custom of the
particular Pueblo.

(2) Questions involving religious aspects of pueblo social life
are fraught with such difficulty and complexity that it would
he rash to attempt to formulate the law géverning this field of
pueblo life except in terms of very speeific fact situations. It
may be worth while, however, to note several caveats against
hasty and tempting conclusions in this field.

In the first place, it must be recognized that while the Span-
iards insisted upon a separation of religious and lay authority
within each Pueblo, and the regular civil officers and civil

1273 U. 8. 315 (1927).
1%%\W/That of Laguna was adopted by the Laguea Indians on January
1. 1908, without any specific congressional authorization or depart-
mental supervision. That of Santa Clara Pueblo was adopted by the
Indians oan December 14, 1935, and approved by the Seeretary of the
Interior on December 20, 1935. pursuant to the Act of June 18. 1934,
48 Stat. 984, 25 U. S. C. 461 et seq.

Federal Government would not be able by any judicial proceeding
to interfere with-the action of the tribal council in these cases.'
The Iverson OpiNion apparently assumed that the occupancy
interest of the Indians concerned was an "interest in land Within
the meaning of the Act of June'7, 1924, which governs the trans-
fer of interests in land of the Pueblo Indians. The factual cor-
rectness Of this assumption with respeet to the land of the
Pueblo Tadians of Taos is perhaps open to question.™ This does
not uffect the validity of the argument presented in the Iverson
memorandum that the officials of a Pueblo would not be author-
ized to transfer interests in land from one individual to another.
£f, however, no such action is attempted, that is to say, if what
the individual pueblo member has is not an interest in land but a
priviiege Of use terminable at the will of the Pueblo itself. it -
would appear that the limitation referred to in the Iverson memo-
randum is Of no practical importance in the situation dealt with.
it in point of fact the individual member has only a privilege
of occupancy terminable at the will of the Pueblo, then the Pueblo

w7 8 Memoranda, Lands Division D. J. {19361, 220. 221-223.

18 |bid.. pp. 231-236.

0 43 Stat. 636.

ue 8 Memoranda. Lands Division D.:J. [ 19364, p. .230.
ut |bid., p. 240.

13 see pp. 395-3986, infra.
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tie EDjroral of the Stcretary of the Interiof’ "~ *
~The Iverson opinion, contains an illuininating analysi
judieial authority.of:the Pueblo couneils - ¢ tovi ¢ oo
Teh Indian officials who assumed to dispose of the con- e
" ' ‘troversy‘in’ the instant case ‘obtained their. authority,
_whatever it was, frem the Indian tribe under. this govern-
mental policy of seif-development Or self-determination.
They constituted a determining body., as,_a part,of g lgocau
government which in its principal-aspeets ‘cohtained: thé
elements of representative government ag that term is
:; understood in our system... It appears t0 ha%s been. created
. .y upon deliberate. action on the part.of the tripe and while
7" its exeretse Of authority was necessarily limitig by varous
and sundry acts of ‘Congress; It rested upoh what appears
":.fi to:have been a.custom of long duration.” Trué; if is not a
-4 -court - with such dignity.as that. for-example.of. the Seneca:
“Ihatdns. of New York who had adopted a_eonstitutional

Rt d ¥

** Charter relating ‘t0 various domestic. subjects’ connécted

with ‘'domestic/relations and even' nronerty rishts (Rice V.
Maybee, 2 Fed. Supp: 669), but pa'tently-rhi-.g_h;enggg
formality or regularity of procedure is. not .a :requirement
going to or affecting the validity or binding force and:
CLTuL UL CULICIUSIULS  fedcned or indements ' annanneed

"+ ‘within the scope of the limited .authority: :of such '#n
institution. it .

. * .

In what has been said above it is assumed that worship
by the Indians and the. practice of religious ceremonies
are internal affairs of the Indians * * * Aeccordingly,

if the Use of peyote was outlawed as pernicious to the-wel-
fare of the Indians, the right of the Indian Council to
regulate its use or prevent it altogether cannot be_ques-
tioned because forseoth it was used as a part of a religious
ceremony. It seems to me that the question in either
event presents a tribal matter and must under the authori-
ties be left to tribal. determination. True, . the present
Council may be wrong. It may be actuated by bias. or
prejudice against the members of the Native American
Church: It may be that their actions were {nflueneed by
ulterior motives and that a wrong should.be corrected, but
as before stated, the Indians themselves created the tri-
bunal and custom and usage support the validity of its
judgments. Next year another election wili probably. be
eld and a different tribunal inducted into office. The
government of the Indians in this case being in"a’ measare
- at least representative, they should be left:in matters of
this character to their own devices. There being no appeal
from the judgment of the court, the right of appeal being
purely statutory, the judgment cannot be reviewed, but
this fact does not affect either the jurisdiction ‘or the
power.

(3) The right_of the Pueblo to control occupancy rights of
individual members in pueblo lands is essentialiy similar to the
right of other tribes with respect to tribal lands, discussed in
Chapter 9 of this volume. Although, as noted, the Iverson mem-
orandam held that the council of the Pueblo esuld not, without
the approval of the Secretary of the Interior,.revoke or transfer
an interest in land possessed by a member of theé Pueblo, the
assumption that individual Taos Indians held such ‘interests in
land is not supported by any facts set forth in the Iversen memo-
randum. A recent memorandum of the Solicitor of the Interior
Department on this point ** declares, after setting forth the
language of section 17 of the Act of June 7, 1924 : **

Under the foregoing Ian?uage, it must be held that if an
assignment in the Santa Clara Pueblo amounts to a trans-
fer of right, title, or interest in real property, any pur-
ported assignment, whether to an Indian or to a non-
Indian, made by the pueblo without the prior approval of
the Secretary of the Interior is without validity in law or

equity. On the other hand, if an assignment does not
convey an interest in the land itself, it does not fall within

1 8 Memoranda, Lands Division D. J. (19361, 220, 226, 227--228.
1 Memo. Aeting Sol. I. D., Aprit 14, 1939. -
1 43 Stat. 636 ; discussed at p. 390, supra. ‘i L

would clearly. be'justified in terminating: that occupancy without
e T eIy ey .

% indand from &' mere license. -A' recent décisio

", . against . the licensor. or third parties. Hé hg a-

‘the scopé: of ‘the statute cited. * It becomes’ impi
herefore; “to: distinguish between those u‘.ansdction? WhRh
convey an Interest ‘i real property and those ¢ransactions
which; while relating to*the ‘use Of real property.-do not

“Créate ah interest thereln. ' - U
<o 1= 17Fhis distinetion’has been' considered by the courts iN g

great variety of cases which Seek to distinguish an interest
~ Iy . y in th

Circuit Court of Appeals for the Eighth Cireuit ho’fdsx-f €

“A mere permission to -use land, dominion over it re-

¥ {1 Thajning 1 the owher and no interest or exclusive posses-

;;siion; of i&peing gigen, is but a license. (Citing authori-
.. 4es.), (Tips V.. United. States, 70 F. (2d),525,.526.
EQ:'C,-,'- 193470 T e () )
- The'esseritifl c¢haracteristic of a license to'hse real props
+ terty,.as distinguished: from,an intérest in ireal property,.is.

1 .that in the former case the licensee has no.vested, right as,

vilege, which the licénsor idy terminate” ' = -
" A8 Justice'Holines pointed-out; in :Morrone v Washing:
; ton Jockey Club; 227-U.-8, -633,- “A: contract: binds. ithe

.57 Berson of the maker but does,not create an Jinterest .in the
_property that it may.concern; Unless it also opérates.as &
conveyance.~ ** * B+t it did not créate such an

< | “initerest, that is to say, a -right in rem- vilid against the

landowner and third persons, the holder had no right to
enforce specific, Performance by .self-help. His only .right
was to SU€ upon the contract for the breach.” (At p. 636.)
Put in its'simplest: terms; the'ralé 18° that a landowner
does not: transfer. au interest: in-his:land by:allowingan-
other to use the land Thus, for, instance, a member .of
the landowner’s family, inasmuch as he is “a bare licensee,
of the owner; who has no ‘legal interest. in the land;™
cannot derive from his legal privilege to use- the’ land a
right against the landowner or against third parties. Et-
liott v. Town of Mason, 81 Atl. 701 (N. H. 1911). See also
Keystone Luniber Co.v. Kolman, 69 N. W. 165 ( Wis. 1896) .
The distinction ‘established by the cases between a
license and an interest in; land is entirely consistent with
the purpose of the Pueblo Land Act of June 7,-1924.
A reading of the legislative history of that act shows-
that. it was designed, to stop the loss of pueblo lands by

stoppinf; transactions from which a claim against the
0

pueblo might ultimately be derived, Thus if a pueblo,

under the guise of making assignments, should .in. effect

grant a life estate or even a leasehold interest to an indi-
vidual member of the pueblo, there would be a transaction,
upon -whieh a claim adverse to the pueblo might be

founded. either by the individual or by a third party. to

whom he might convey his rights. On the other hand, the
action or .inaection of the pueblo, authorities .in permitting

a pueblo member to use a designated area;of pueblo land:
would not of itself create any interest in land adverse to

the title of the pueblo itself, any more than the decision .
of a family council to: allot certain rooms or byildings to
certdin niembers of the family would’constitute a transfer
of an interest in land. )

In between these ‘two extremes difficult. “twilight zone”
cases may appear. In these cases the courts:have looked
to the intention Of the parties .to.determine whether the
transaction was intended to create a right against the.
landowner and against third parties. If” it was so hi-
tended, the transaction must be regarded:as‘a ‘éonveyance
of an .interest in real: property. If not, a :mere ‘license
reIationshiP is established. e L -
Even the language of leasing will not suffice to create
a lease relationship if the transaction leaves complete
power over the land in the hands of the landowner. Thus,
in the ease of Tips v. .United States, 70 F: (2d) 525 [C.-C.
A. 5, 1934], the court found that an instrument which
used the terms “landlord,” ““tenant,” “lease,” etc., was
nevertheless a mere license, because the so-called lessor,
the War Department, had no power to leaSe the property
or to grant more than a revocable perinit to use the
property. R

* ! * * ' t ' . *

It would be entirely improper for me to attempt to
apply the general principles, above set.. forth, to an
imaginary assignment that may be made to an imaginary
Indian under-gn ‘imaginary: ordinancé’ that:has not yet
been passed. When an actual assigumetit i made or »pro-
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: .. Dbosed and the bylaws,. ordinances, unwritten; customs Or |
- expressed :intentions. of: the -parties; which:bear-upon the |
. 1ssues above, presented; are lald before me, ¥ sball be |

. glad to render an opintox on the question: of- whether such |
assignment involves a conveyance of ad iatevest in land |i

the- right of the pueblo to grant a mere License for the
use of lands to the members of the pueblo. It ghonlg be
equally clear, under the principles above set forth that
the pieblo-lacks power to grant more than a mere lic‘ense
and that any oral transaction ers written instrument pur-

and is therefore invalid without prior Secretarial | porting to grant an interest in land valid against the
approval, . . . . . ueblo itself or against third parties would sbe vold g¢
The foregoing discussion however shauld. make clear | aw and in, equity.

d

“SECTION 6. PUEBLO LAND TITLES

Without farthier reference to the history of phéblo Iand titlesiqualify this ‘exclusion by specifie conditions under whijen third
dealt with in the earlier sections.of thig chapter, we.may attempt :patties will be permitted to enter upon pueblo lands. As a land-
a statement of the incidents, of -pueblo land. ownership today.|iowner the Pueblo may insist that its licensees pay a sum gf
At the present time the land ownership of' mefmeblog' i of two|money for the privilege of entering the- pueblo lands, and that
types. There is, in, the first 'place, laiid to. wiich. the Pueblos fwhile they are within the pueblo boundaries they refrain from
hold fee:title, under grants: of the Spanish,: the. Mexiean, or the ;certdin types of conduct which the pueblo authorities classify as
United States .Governments, or-by ‘réason Of purchases made _byéoﬁe'nfs'ive. As a landowner the Pueblo may grant revocable;rlghts
the Pueblo. In the second place, there is land to which legal -of] océupancy, grazing permits, or other Licenses to nonmembers,
title is held by the United States, the equitable ‘ownership of .provided that no property interest is thereby alienated, and sub-
which is vested in the Pueblo. Such lands include statutory Ject to the approval of the Interior Department where such ap-
reservations ™ and Bxecative order reservations Of lands for-| proval is required by existing law. Likewise, the Pueblo may
merly part Of the public domain.™ Likewise, lands pixrebased. lease pueblo lands to members or to outsiders subject to the

by the United States for the benefit of the Pueblo, Whether
through the use of pueble funds or through the use of gratuity
appropriations, may fall under this category. In its relations to
third parties, however, the rights of the Pueblo are not sub-
stantislly affected by the distinction between the tweo. forms of
title.”* As a legal owner or as an equitable owner the Pueblo
has all the ordinary rights of a landowner with. respeet to third

parties except the right of alienation. The Pueblo has the right
to exclude third parties from its land,"® and it has the right to|

us Act of April 12, 1024, c. 90, 43 Stat. 92 (Zla Pueblo) ; Act of May 23,
1928, 45 Stat. /17 (Acoma) | Act OF Febraary 11, 1829, 45 Stat. 1161
{San Ildefonso).

u? See Chapter 15, sec. 7.

28 The conclusion of the process Of assimilating pueblo grant lands to
the status Of Other tribal lands is found in United States v. Chavez, 290

‘0. S. 857 (1933), holding that pueblo lands are “Indian country” O
purposes of federal criminal jurisdietion. [ he opinfon of Mr. Justice
Van Devanter contalns a brief but informative resumé Of the legal his-
tory of the New Mexico Pueblog.

us Pucblo de San Jusn v. United States, 47 F. 24 446 (C. C. A. 10,

lappraval of the Secretary Of the Interior. The necessity of
obtaining the consent of the United States to any transaction
[involving alienation of a property interest, whether by sale,
mortgage, exchange, gift, or lease is a matter to which we have
already given consideration at pages 390 and 395.

The legal authority of the Pueblo to exercise the rights of a
landowner does not depend upon the peculiar facts with respect
to the legal title of pueblo grant lands. Its rights are cognate
with the rights of other tribes, which have been analyzed in
Chapter 15 of this volume

The limitations upon those rights, white generally similar to
the limitations placed upon land ownership by other tribes, are
made specific by the terms of the Pueblo Lands Act of June 7,
1924, which has been discussed on page 390. Briefly sum-
marized, it may be said that in its relations with the states, the

' Pederal Government, the members of the Pueblo, and third
parties generally, the Pueblo is the owner of lands granted or

reserved to it, except that it does not have the right to dispose
of the land or any interest therein without the approval of the

1931). See Chapter 15, sec. 20.

>

SECTION 7. THE RELATION OF THE PU

That the Pueblos are wards of the United States In the sense
in which that phrase was first used, i. e., that Congress pos-
sesses plenary power to govern the Pueblos, is a proposition
that has not been cast in doubt since tbe Sandoval case’™
There remains the question how far Congress has exercised this
power and, in particular, how far Congress has conferred upon
the Executive branch of the Federal Government authority over
the Pueblos. The question Of the scope of Executive power with
respect to the Pueblos is dealt with in a recent opinion of the
Solicitor of the Interior Department ** from which the follow-
ing passage is quoted:

One of the points on which administrative control i
clearly established relates to the disposition of real prop
erty. Here the cases hold that the Pueblos have no powef
to dispose of real property except with the consent of the
United States. Such consent may be given expressly by
the Secretary of the Interior. or implicitly through a Iega
action involving pueblo lands. In the “latter case the
United States must be a party to the action, or else the

231 U. S.28 (1913). discuesed at pp. 389-390, supra.
w OP. 80l 1. D., M.20588, August 9, 1939,

United States.

EBLOS TO THE FEDERAL GOVERNMENT

! Pueblos must be represented by an attorney appointed by

the United States, if the decree against the Pueblos is
to have validity.
The chief authority cited for this statement is the case of
United States v. Candelaria,'® in which the following guestion
was certified to the Supreme Court:

1. Are Pueblo Indians in New Mexico in such status of
tutelage as to tkeir lands in that State that the United

States, as such guardian, is not barred either by a judg-
ment In a suit involving title to such lands begun in the
territorial court and passing to judgment after statehood -
or by a judgment in a similar action in the United States
District Court for the District of New Mexico, where, in
each of said actions, the United States was not a party
nor was the attorney representing such Indians therein
authorized so to do by the United States? {P. 438.)

This question the Supreme Court answered in the following
terms, per Van Devanter, J.»

Many provisions have been enacted by Congress—some
general and other special-to prevent the Government's

m 271 ©. 8. 432 (1926).




‘Indian wardsifrom impmvidbntly disposimg of!

; dnddbecomirig’homeless publie charges. eﬁe:

U bivisionsy now:embodied ingeéti

utes,: déclarés:: “No" ' purchase;

e veysmce iofi:1ands, ‘or 'of’ any’ Hpftle )cliaimnthéreto from

‘any'Indian’nation - or “tribe’ of ‘Indians; shallibei of any

validity 4n’ law or ‘equity, unless  the sainek‘b

itreaty: or convention:eritered 'info’ ‘pursuantito:

stitution.”" This provision wasg originally- ailopted rm 1834,
;{1611 see! 12,74 Y Stat:7780] and, iwit:hmbl!ers Yegnlating

i -wtra'de -and:intereonrse iwith 'the In séribegiwas. €x-

tended. over “the Indian:tribes’ of

14, sec. 7, 9,smet58’{.‘ S

Although ‘sedentary,
they are Indlan in.T

ip
| though’ sometimes ill—deﬁned
Tisted Rtates, 180 T. 8,261,
easﬂy inclides Pueblo,
Under the Spa.nish
full title to ‘their lands, were
1ute1age and could alienate fheir 1
" mental supervision “See ,Ohoy

al ‘ough having

d " gbout” ‘the sltuatlon
" under " the Mexican law ; but!in United: States v. Pico, b

Wall.: 536, 540, ‘this’ Court ‘speaking: through: Mr. Justice,
Field, who was -speeidilyiinformed on the: subject, ex

pressly recognized that: ‘inder:the laws of Mexico the

gnardianship” over Indian |
pueblo lands to be effec-|
and with the approval"‘

; the ruling in
. Thus it appears
qngthe alienation’

government “extended a8
‘pueblos and that a conveyance
tive must be “under the. Supervisi
of designated authorifies.” And. f
. Bunol v. Hepburn, 1 Ca _254,233
that Congress in. 1mposf E: t
of these lands, as we thin
-, policy which prior, go;vernm
" the protéction of such Indl

With this explanation of
and their lands, and iof the relation of-the United States’

o both we_come: to answer vhe \;qtestions propounded \m

-\ the certificate.

To the first questlon we! answer chﬁt the ‘Onited States
is not barred. Our reasons will be stated:: :The Indians of"
the dpueblo are wards of the United States and hold their
lands sublect to .the westrietion that the, same, c: nnot. be
alienated in any-twise without ifs éonseént’ *A*jd
decree which operates directly or indirectly to transfer the
lands from the Indiahs; Where ithe’
authorized ‘or appeared in:the! Suit; infringes: that: restric-
tion. The United States has:an. interest -in maintaining,
and enforcing the restriction which
such a judgment or decree This ‘Court has sald “In’ deal-
ing with a like situation : *“It necessarily follows that, as
a transfer of- the allotted ‘lands contrary: to -the inhibition

of Congress would be;a vmlation_‘of the governmental

rights of the United Stitares stis m _jts pbligation to.a |
dependent people, no stipulatioms, contracts, or judgment
rendered in - suits: to :which -the- Govefnment ig & stranger,,
¢an-affect ifs interest; : Thelauthority of the Tnited States
to enforce the restraint lawfully created cannot-be im: -
paired by any action W|thout its cénsent’ 'Bawlmg and:
Miami Improvement (0. V. Unitéll States, 233 U.'S.
534. And, that ruling has'be 'nrecog_nized and’ glvef efect
in other’ caSes Privett i 966"

204 Sunderlond v. United 266 D‘ , 282,

But, as it appears that ‘for ‘many" years the United

A ed(aé in a state of]

as but éqntmuing a;

:status of the PuebloIndians:

entor|

Unitéd’ States'hay 1ot

'S, /201,

ud it. .

pimbytothesuit Wouﬂrontv c'mnpaymedef ucreries,
£8. 475, 4885 Lovejoy V- Murray,8-Wall: 1, 18;
mnmvmetcher,'n‘éd 851c852 Maloy D;‘g;nss

' The " po t L . Ehi
of suits og‘behnlfofap ng pueblo-
+1 lands ‘anhd: eexntrolling the: conduct of such litigation. The
-basis. of .such. power is -set ‘forth in- the passage above
quoted: from TUnited States v. Oandelaria, in° which Mr.
~Justice Van.-Devanter :said: “The ‘suit-awas: brought on
the .theory that these Indians are wards :of the United
. States.and thatit,thenefore has authority and is under a
duty to protect:them in the.ownership and; enjoyment of
: .thelr lands.” . (R7L U.:S.; -at 437:); Under section 1 of the
. Pueblo . Lands Act whreh provides that “the United States
. of America, in. its sovereign -capacity as guardlan of satd
: pueblo Indians” shall institute certain actions to quiet
. title of pueblo lands;, a number .of suits have been brought
-0N ‘behalf -of Indian: pueblos, - ..
See for example United States. V.. Bowrd ofNatwnaI
Missions. of Presbyterian Church, supra; Gargia v. United
States, supra; Pueblo of Picuris v. Abeyta, supra.

In the last eited:case the question was,raised whether
the pueblo itself was precluded -from aopeallng an adverse
decision sustained in an’ action 'instituited by the United
States ‘on behalf of the pueblo, The court &ec“lared

* * * * *

“Tt thus a.ppears that at any time. ptior to the filing
of the fleld -netes and_plats .by the Séeretary of the
Interior in the office of the.Surveyor General of New

: Mexico (Pueblo Lands :Act, sdc.. 13, 43 Stat.: 840 [25
U. 8: C. A. .sec. 331 notel ) .either, the DUnited States
~ or the pueblo ‘may maintain an action- involving the
title and rlght to lands: of .the pueblo ; but_ a decree
rendered in a suit’ brought by the pueblo‘ does not
bind the, United States, while a idectee .rendered in a
-suit b[)ciught by the Unlted States does bind the
pue 0 )

[
Fita

Y S

e O T N
~“The:statutory ‘power of ‘the Unitell' States to ini-

tiate actions for the Pueblo Indians necessarll
volves the power to control such litigation. | the
private ‘attorneys of:the'pueblo-counld dietate the aver-
ments of the bill, or could prevail in questions of judg-
;%7 jment in the introduction -of -evidence, there would be
'no substance to the gaardianshipof the United States
over the Indians. There cannof be'a divided author-
ity in the conduet of 'litighition ; divided authority re-
“sults in hopéless:confusion. If ‘the United States has
Eower to [dismiss ‘with prejudice prior to trial, as has
een helq, it certainly has power;to decline t0 appeal
after trial, if it belleves the decision of the trial court

is without error. (At pp. 18 to 14)

In view. of the foregoing authorities it is clear that the
United States is empowered by virtue of its relation to
the pueblo and pursuant to specidl ‘legislation' based on
that relationship to conduct and control litigation -on
behalf of .the ;pueblos concerned for the protection: of

pueblo |ands.

“No ‘attempt will be’ made in this opinion fo' analyze ex-
haustively the realm in which the’ Executive -arm of the

“

g

32 United States v. Board of National Mueiomr of the Preslmterian
. ORurch,37 F. 28 272 (C. C. A. 10, 1829) ; ‘Gerdia v. United States,
48 F. 24 873 (C. C. A. 10, 1930) ; Pueblo Ot Pwunq V. Abeyts, 50 F. 24

States has employed anq_naid a, qpecial aj;tomey to “rep-

12 (C. C. o 10, 1931).
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Federal Government -is empowered to supervise acts of:

the pueblo government It is enough for the present to,

point on the one hand to the foregoing cases upholding;

such supervision in matters: affecting. the -disposition, Of

pueblo. lands and litigation with reference to such lands:

aud to note, on the other hand that pueblo rights .of self-,

government in matters internal to the pueblo have been’

-constantly recognized ‘in all .the decided -cases. In the,

Al Coistitution. of the Santa Clara. Pueblo; approved by the :

Secretary of the Interior on December:20, 1935, an attempt

. was made. to distinguish between matters over which the;

pueblé has soveréign power, under existing Federal law,.

and matters- over  which the Interior Department has final:

control. This attempt is embodied in the fifth numbered:

paragraph of Article IV, section 1 of the Pueblo Constitu-:

tion. This paragraph, dealing with powers which are not.

specifically enumerated in section 16 of the act of June 18,.

1934, but which are- comprehended under the general

phrase “all powers vested In any Indian tribe or tribal
council by existing law,” reads as follows:

“5. To enact ordinances, not tnconsistent With the
constitution and bylaws of the pueblo, for the main-
tenance Of law and order within the pueblo and for
the punishment of members, and the exclusion of
nonmembers violating any such ordinaaces, for the
raising of revenue and the appropriation of available
funds for pueblo purposes. for: the regulation oOf
trade, inheritance, landholding, and private dealings
in land within the pueblo, for the guidance of the
officers of the pueblo in all their duties, and gener-
ally for the protection of the welfare of the pueblo

and for the execution of all other powers vested in
the pueblo by existing law: Provided, That any
ordinance which affects persons who are not mem-
bers of the pueble shalt not take effect until it has
been approved by the Secretary of the Interior or
some officer designated by him.”

A third point in the relation of the pueblo to the Fed-
eral Government is raised by the question whether the
pueblos may resort to legal proceedings against the
United States or its officers. While this question is essen-
tially a.question of legal procedure, the substantive rights
of the pueblos must depend in a very large degree upmn
the answer given to this question. The question is dis-
tinetly and unmistakably answered in the opinion of the
Supreme Court read by Mr. Justice Van Devanter in Lanc
v Pueblo Of Santa Rose 249 U. s. 110 (1919) 1. supra.
In that case the pueblo of Santa Rosa was recognized as
entitled to bring suit against the Secretary of the In-
terior to enjoin that official from offering, listing, or dis-
posing Of. as public lands of the United States. certain
lands claimed by the Indian pueblo.

Again, in the case of Pueblo de San Juan v. United
States (47 F. 2d 446 (C. C. A. 10. 1931} |, supra, the right
of a puehlo to bring suit against the tUnited States, under
the Pueblo Lands Act (43 Stat. 637). was upheld.

In accordance with the familiar rute a suit against the

PUEBLOS OF NEW MEXICO

United -States must be based upon legistati o
which the United States permits itspeu to b suod. tgrfl?“g_l!‘ “
against officers of the Uaited States based ¢q all’eéed ;’“‘3 *
gal acts require no such statutory authority. &

A. final question Which the relation Of the pueblo to the -
Federal Government has raised is the question Wheth: W
the pueblos are entitled to the protection of the Federnlr !
Coustitution With respect to acts done under Federg) *
authority.. .

The opinion of the Supreme Court in the above-citeq
case of Lane V. Pueblo of Santa Rosa answers this ques- -’
tion in the following terms :

“The defendants assert with much earnestness that
the Indians of this pueblo are wards of the Uniteg
States—recognized as such by the legislative and
executive departments—and that in consequence the
disposal of their lands s not within their own coatroy,
but sabject to such regulations as Congress may pre-
scribe for their benefit and protection. Assuming,
without so deciding, that this Is all true, we think it
has no_real bearing on the point we are considering.
CertainIY tt would not justiR/ the defendants in treat-
ing the lands of these Indians-to whieh, according to
the bill, they have a complete and perfect title—as
public lands of the United States and disposing of the
same under the public land laws. That would not be
an exercise of %uardlanshlp, but an act of confisca-
tion. Besides, the Indians are not here seeking to
establish any power or capacity in themselves to dis-
pose of the lands, but only to prevent a threatened
disposal by administrative officers in disregard of their
full ownership. Of their capacity to maintain such a
suit we entertain no doubt. The existing wardship is
not an obstacle, as is shown by repeated decisions of
this court, of Which Lone Wolf v. Hitchcock, 187 U. 8.
553, is an illastration.” (At pp.. 113 to 114.)

Again, it was held in the case of Garcie v. United States,
supra, that Congress could not constitutionally deprive a
pueblo of the right to plead a New Mexico statute of lim-
itations. The court declared :

“We conclude that such [ndian pueblos were enti-
tied to the benefits of the New Mexico statutes of
limitation and that the United States, as their
guardian, may plead such statutes in their behalf.

“1f this be true, then the Pueblo of Taos, having
acquired fee simple title to the Tenecio tract under
section 3364. supra, prior to the adoption of the
Fueblo Lands Act. could not be deprived of that title
by legislative fiat.” (At p- 878.)

In accordance with the foregoing decisions it is plain
that while the Indian pueblos have becn considered for
certain purposes as wards of the Federal Government they
are entitled not only to bring suit against that Govern-
ment and its officers hut to claim as against such Govern-
ment and officers the protections guaranteed by the Fed-
eral Constitution.

SECTION 8. THE RELATION OF THE PUEBLOS TO THE STATE

we have already noted that the terms upon which New Mexico
was admitted to statehood left no room for a claim by the state
to governmental power over the Pueblos. The general rule that
the Pueblos are not subject to state control must, however, be
qualified in several respects.

In the first place, as noted in Chapter 6 of this volume. pueblo
lands. like other Indian reservations, are part of the state in
which they are situated for purposes of state jurisdiction over
non-Indians.

In the second place, Congress has made various state laws.
such as laws respecting health and education.'™ applicable on
Indian resecvations, and these laws are as applicable to the
Pueblos as to other Indian tribes.’”

In the third place, the Judgments and decrees of the Pueblo in

w25 U, S. C. 231.
s See Chapter 6. sec. 2.

matters properly within its jurisdiction would appear to merit
the same faith and credit that is owing to other recognized
agencies of tribal government under the decisions discussed
elsewhere in this volume.'®®

A significant problem of the relation of the Pueblos to the
State of New Mexico is raised by the possibility of suit by a
Pueblo In a state court.*?”  On this question au opinion of the
Solicitor of the Interior Department ** dectares :

It has occasionally been assumed that where a State has
no jurisdiction over the land of an Indian pueblo. the

1 See Chapter 14. sec. 3.

1 Examples of SUCh SUItS 10 state or territorial courts ace : Pueblo of
Lagung v. Pucblo of Acoma, 1 N. M. 220 (1857). dispute over possession
of sacred plcture ; Victor de la 0 v. The Pueblo of Acoma, 1 N. M. 226
(1857). dispute over possession of document of title: Pueblo of Isleta V.
Tondre and Picard, 18 N. M. 388. 137 Pa¢. 86 (1913). condemnation of
right-of-way.

2 Op. Sol. 1. D.. M.29566. August 9. 1939.




THE ®UEBLO A8’ A ‘CORPORATE ¥ ENTITY

. npueblo: hiis no'standing in’the courts.of theState. Thig
< assumption - ds ‘entirely errovteoiis; Despité:the lack of
#8tate. jurisdiction: oyer: pueblo-lands, the pueblo may, nev:
- .ertheless, bying suil in-State.courts, sofar:as State law
. -permits, and-demand, in.other..respects,  recognition as d
::public corporation. . The: judgments and :ordinances of &

- ;pueblo are entitled to the same sort, of. .recognition tha?
ér. Stdte or nation!

State courts give to the 4¢ts of ancther
. 'The pueblo as a sovereign body is not subjéct to suit id
7+ (Stdte courts;wexcept: withi’its ‘owri: consenty The -paeblo is
; Dot forthat, reason-a- pariah, . It, is; entitled. at-the very
fgner may assert in the

.

., least to.all the rights which
© 7 courts of ‘a’Statd eI TIY ShrenInn _ _
The" foregoirig viéws' are” based" uj gihent b the
Supréitie Cotirt " tn’ United Btates 'v. Condelaria™ " In this’ case
the United ‘States, as guardian of the Puebld of Laguna, brought
a suit’ t’f:‘ quiet title.” The objéction’was made'thit prior décisions
1n'thé state courts barred the* dction. - THE Coiirt ‘commiented on
the'validity of the esrliér decrées;iu the'following terms:

“ In their answer the defendaiits deniéd the wWardship of the
United States and. also $et up:in bar'two ‘decrees rendered
in prior suits brought against them by the pueblo to quiet
the title to -the-same. lands: :One suit- was described as

“begun in 1910 in the - territorial court and. transferred
when New Mexico became a :State to the succeeding state
court, where on final hearing a .decree was given for -the
defendants on the merits.- ® :*:* In the replication the
"United States alleged that it was: not a party -to either: of
the prior suits: that it neither authorized the bringing of
them: nor was' represented by the attorney who%pgeared
for the pueblo; and therefore that it was not bound by the
decrees.

On the case thus presented the court held -that the

1 271 0. 8. 432 (1926). That portion of the opinion -in this case
which relates to the first question certified s set forth and discussed above
at pp. 396-397.

399

~“decrees operated to'bar the prosecution of the pr
by the tUnited:!States,: andon ‘that ground: tge?ieiﬁt f;::st
v dismissed: Ancappeal -wastaken' to: the Clrcuit Court of
v +“vAppeals; which: after outlining:the casé as just stateq bas
©eertified to' this: Court -the following questions: - © '
Il . A N ,“_' [ ‘.' t

-

S R e BT EES ‘ et . . ‘ ) .
'2."Did the state court 6f New Mexico haye_tnriediatian
to enter a_judgment Which would be res judicata as to th
;" Unitda States;"in an -adtion * betwedn Pucblo Indiang N
'+ opposed-claimants -coricerning: title to land.. where the re-
stlt of’ that Judgident would be'to rd:a’survey made
» by the United States of ‘a* Spanish or'Mexican grant pur-
¥ - suant to an #ict’ of ’Congress’ confirming such grant 10 said
Pueblo ‘Indians? (Pp. 438to439)w
- ‘Coming’ to the second question, ‘'we ‘elimitnate SO much
' of .it_ as reférs to -a possible disregard of a'. survey made
*~by the:United'States, for that would have nio bearing On
the court's jurisdiction or -theibinding effect of the judg-
ment or decree, but would present only a question of
whether* error was “committed in:thé' course of exercising
jurisdiétion. -~ With that eliminated, our answer <to- the
question is that the state court had jurisdiction to ‘enter-
- tain the suit and proceed. to judgment or” decree. (P.
.444.) ,

The case of Trujillo v. Prince,® establishing the propost-
tion that an Indian,.outside of. his Pueblo, is within the scope
of the state wrongful death statute, so that his administrator
may be entitled t0 recover damages in a -state ¢ourt against a
non-Indian; demonstrates that where state law does not inter-
fere with congressional or tribal power it may be .invoked in
certain cases between Indians and non-Indians. This case does
fhot involve any peculiarities of pueblo law, and the general issues
which it raises are dealt with elsewhere in this volume.'®

w 42 N, M. 337. 78 P. 2d 145 (1938).

12 See Chapter 8. sec. 6 : Chapter 19, sec. 5.

SECTION 9. THE PUEBLO AS A CORPORATE ENTITY

We have already noted that the Pueblos of New Mexico were
given the status of corporations by one of the first acts of the
New Mexican Territorial Government.,”™ This legislative char-
tering may be vieyed as a translation into Anglo-Saxon terms of
the corporate recognition which the Pueblos had long enjoyed
under Spanish and Mexican law, Co the case of Lane v. Pueblo
of Sanla Rosa.'” the Supreme Court declared. per Van Devanter,
J.

During the Spanish, as also the Mexican, dominion it en-
joyed a large measure of local self-government and was
recognized as having capacity to acquire and hold lands
and other property. With much reason this might be re-
garded as enabling and entitling it to become a suitor for
the purpose of enforcing or defending its progerty inter-
ests. See School District v. Wood, 13 Massachusetts. 193,
198 ; Cooley’s Const. Lim., 7th ed., p. 276 ; 1 Dillon Munic.
Corp., 5th ed., sees. 50, 64. 65. But our decision need not
be put on that ground, for there is another which arises
out of our own laws and Is in itseif sufficient. After the
Gadsden Treaty Congress made that region part of the
Territory of New Mexico and subjected it to “all the laws”
of that Territory. Act August 4. 1854, c. 245. 10 Stat. 575.
One of those laws provided that the Inhabitants of any
Indian pueblo havin% a grant or concession of lands from
Spain or Mexico, such as is here claimed, should be a body
corporate and as such capable of suing or defending in
respect of such lands. Laws New Mex. 1851-2, pp. 176
and 418. If the plaintiff was not a legal entity and ju-
ristie person before. it became such under that law; and
it retained that status after Congress included it in the
Territory of Arizona, for the act by which this was done
extended to that Territory all legislative enactments of

w2 | aws. New Mexico. 1851-1852, p. 418. See sec. 2, supra.
13249 U. 8. 110 (1919).

1 United States v. Candelaria, 271 U. 8. 4 3 2 .

the Territory of New Mexico. Act February 24, 1863, c.
56. 12 Stat. 664. The fact that Arizona has since become
a State does not affect the plaintiff’'s corporate status or its
power to sue. See Kansas Pacific R. R. Co. v. Atchison,
Topeka & Santa Fe R. R. Co.. 1120.S. 414.  (P. 112.)

The corporate status of the Puebios has been recognized in
nany cases.™

In United States v. Candelaria, the Supreme Court, pr Van
Devanter, J., commented on the Lane case in these terms:

It was settled in Lane v. Pueblo of Santa Rosa, 249 U. 8.
110, that under territorial laws enacted with congressional
sanction each pueblo in New Mexico-meaning the In-
dians comprising the community-became a juristic per-
son and enabled to sue and defend in respect of its lands.
= + * That was a suit brought by the Pueblo of Santa
Rosa to enjoin the Secretary of the Interior aud the
Commissioner of the General Land Office from carrying
out what was atleged to be an unauthorized purpose and
attempt to dispose of the Pueblo’s lands astpublic lands
of the United States. Arizona was formed from part of
New Mexice and when in that way the pueblo came to
be in the new territory it retained its juristic status.
« ¢ « (Pp. 442-443))

The incidents of corporate status™ attaching to the Pueblos
are analyzed in a recent opinion of the Solicitor of the Interior
Department ™ In the following passage:

It is clear that the decided cases leave no room for
doubt on the proposition that the pueblos of New Mexico

442-443 (1926) ;
Pucblo of Zia v. United States, 168 U. S. 198 (1897) : Garvia v. Unitcd
States, 43 F. 2d 873. 878 (C. C. A. 10. 1930) ; Pueblo de San Juan v.
United Btates, 47 F. 2d 446 (C. C. A. 10. 1931). cert. den. 284 U. 8. 628.

mThe right of the Pueblos, ag corporatigns, to receive grazing per-
mite under the Taylor Grazing Act (Act of June 28. 1934, 48 Stat.
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D -are-corporations, with powerito: bring spits.against third |. - -

p&rﬂes.a and\liahility: {0 isuits bronghtbyothird panties®

"1 dt-is’not:-so.cleariwhat :manngr.of: corporation:the puel- ; -.-:”

i et les age.- : The. mostwexpliolty: chanacterization.
any.of; the; #Federaliicases ;heretofore 1decided:
;he b(ln f(';}ta Garcia v. United States, supra, where the

. Pueblo o] 08 nder the ¥y ot “munici-
pa‘l 0 ubuc’ ,'ls ‘gf‘g%g‘jﬁ; AN cmgo

.04 MoByitheiAat of neoember,,lw ‘Rev. s:.

N, M. 1895, (D7 420, section -69-10L; 1 N; M. Stat. Ann.
-Comp.«1929; the dndian Pueblos. wereigiven the statms
of rbodies, politiq-and.corporate and, as such, em-

:..1;pewered: o+ sue .in..nespest .of;- their lands.’  Lane ¥.

{found in

Pueblo of Santa.Rosa, 249 U. 8..110,:39 S, Ct: 185, 63 L. |
statute:of fimitation; in theiabsence of pro-|

#1: 5080454
-;-vislon therein.to the.contrary, Tuns.not only. for, but
-against nunicipal: orqpublic: corporations.. -Metropoli-
1..tan R, -0o. w.1Dist. 1af Golumbw, 132.U.. S 1 11—12
i ier o Hlnany fod R
. 1269.xnx nmend :by: t!le\Act d( Jane 28.&1936( 49 Su!.t‘. 197&) ls amrmed

‘in two of the opinions of -the :Solicitor.iof the Interior Department which
contaln: an i exbaustiye analysis -of i Pueblo : corporate status.. Op. Sol.
A4 D., M:28869, February: 18, 1937 Op.:Sol iL:P.,:M.29797, May 14, 1938.

On the general problem of the eorporate status of Indian tribes, see

.Chapter 14, sec. 4., . \

" wop. Sol. r.nmzsdss Angust91939 : :
: 1t Ingofat @8 the' quoted: ‘stdteindnt ‘fndicates ‘that a Pueblo- has :legal
eapacity to: defend an iaction, the: statement i8: amply - supported by -the

. language of the Supreme Court in the Lone and Qandelaria cases, above

"quoted, and by eerbaln decistons, of the Terrltorlal ‘court. (See fn. 127

aupmJ The " Inferendé, 'Rowever, ata Pueblo ‘may be sued ‘without

its comsent wouwld find no-‘support'in ‘these opinioms of the Supreme]

Court, and -would .run..contrary,;to the rule that a sovereign body .is

immune from suits t0 which it has not consented. The application of

this rule in mve Civilized Tribe cases hag been upheld. Turmmer v.

United States,248°U. ©.354 '(1919) ; ‘Adows v. Murphy, 165 Fed. 304

(C C A. 8. 1908) ; Thebo v. Choctaw Tribe of Indians, 88 Fed. 372
(C. C. A. 8. 1895) ; ‘and see United ‘Statés v. United States Fidstity Co..

106 . 24 804, 809 (C. C A. 10, 1939). That a' similar holding would

be reached tn the case of the New Mexicon Pueblos is indicated by

3 St

,.found in |

(RS

{PUEBLOS :OF NEW MEXICO -':

v 1048, Gt. 19, 38 - Ed. 2381 ; Little v. Bmmett [rr. Dist. -
145 Idaho 485,-263.P. 40;:66: A. L.-R. 822; Rosedal,,

-+ - B.D. No. 5'v.:TowneriOounty, 56 N. D. 41, 216N Ww.-

ol - 212;216. “Wecondlude that: such Indidn Pueblos wepe

‘-entitled tojthe beénefits of the New Mexico ‘statuteg

-oft nmimgon andithat’ the" Unitéd States, as thelr
“guardia may’ ‘plead such statutes in thelr behale” -
: ( ,;878.)_ o
While the Pneblos or New .Mexlco tall wit:hin certain definj-
-ttons of “municipm “corporations,” ™1t ‘i3’ not ‘intended to sug.
gest that they are municlpal corporaﬂqns of the State of New
Mexico within the . meaning of state statutes on the rights.and
powers of such corporations, Such an. lnterence would run
counter to the: basic doctrines ot trlbal self- government and con--
gressional,spvere[gnl;y in. Indian aﬂa.irs. 'l‘he term “public cor-
poration” is therefore perhaps more a,ppmpriate as & charaeter-
ization .of .the legal status.of .the Pueblos. The .content of any
term ;of characterization, however, must depend largely upon

‘judlcia;l declsions which have not yet been rendered.

“‘ “A wumidpal ocorporation, in its strict and proper sense, Is the body

.politic :and: corporate constituted by the incorporation of the inhabitants

of ‘a city or:town for the purposes of local government thereof. « « o
‘We may,  tRercfore, define :a municipal corporation la its historical and
sstrict ‘sense t0 be ithe incorporation, by the authority of the government,
.(of :the inhabitants Of a particular place or district, and authorizing them

il their corporate capacity to exercise subordinate specified powers of

ilegislation and regulatfon with respect to their local and internal con-
cerns. This: power of local gdovernment is the distinctive purpose and
ithe distinguishing feature of a municipal corporation proper.” 1 Dillon
on Municipal. Corporations (Sth ed. 1911) 'secs. 31-32. The essential
\teature of local self-government has been discussed under an earlier head-
iing. The fact ithat the Pueblo iS a membership corporation rather thao
a stock corporation’ 48 t00 obvious t0 call for discussion. The celation
,of the corporation to a particular area of land and the tnhabitants thereot
;s made dear in the territorial statute establishing the corperate status

Dnited Btates v. Sandoval, 231 U. S. 28, 48 (1913).

of the Pueblos which has been quoted above.



