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principles developed prior to the acquisition or New Mexico by
the United States.

SECTION L STATU_S OF PUEBLOS UNDER SPANISH LAW

When the Spaniards entered the Rio Grande Valley in the
sixteenth century they found certain Indian groups or com-
mupities living in villages and these Indians they designated
“Indios Naturales” or “Indios de los Pueblos” to distinguish
them_trom the “Indios Barbaros,” by which term the nomadic
and warlike Indians of the region were designated. The In-
digi_-ns{ who were called Pueblo Indians were not of a single
tribe and they had no common organization or language. . Each
vmage maintamed its own government, its own irrigation sys-
tem. and its own closely integrated community life.

_From an early date the Spanish Government enacted legis-
lation to protect the lands of the Pueblos from trespass. Grants
were made to-the’ mdlvidual Pueblos for the purpose of defining
and’ ‘protecting the boundaries of pueblo lands. The general

practice, developed of fixing Pueblo boundaries at one league in
each.of the cardinal directions from the central church. Thus
each: grant normally comprised 4 square leag'ues or 17,712 -acres.
The* pollcy‘ ‘of the Spanish Government towards the Pueblo In-

1The phrase “Pueblos of New Mexico” i3 commonly used to designate
the Rio Grande Pueblos, which at the present time, comprise :

Acoma, Cochiti, Isleta, Jemez, Laguna, Nambe, Pojoaque,
‘. Picuris, Sandia, San Felipe, San Ildefonso, San Juan, Santa Ana,
* Santa Clara, S8anto Domingo, Taos, Tesuque, Zia.

The Zuni Indians of New Mexico and the Hopi Indians of Arizona
are classed as Pueblo Indians, ‘anthropologicailly, but administratively
and - politically they bhave ' frequently been excluded from rules and
laws applicable to the Rio Grande Pueblos. For this reason they
are- not considered wghln the scope of this chapter except as particu-
larly’ noted.

The Pueblo of Pecos, nearly extinct in fact, was merged with the
Pueblo of Jemez by the Act of June 19, 1936, 49 Stat. 1528, A similar
legislative merger of- the Pueblos of Pojoaque and Nambe was recom-
mended -in a report on the -“Status of Pueblo of Pojoaque” submitted
on November 3 1932, by George A. H. Fraser, Speclal Attorney.

dians of New Mexico is set forth and documented in'a recent
study of “Pueblo Indian Land Grants of the ‘Rio.Abajo,’ New
Mexico” (1939) by Herbert O. Brayer of the University of New
Mexico? from which the following summary of the status of
the Pueblos is excerpted:

1. The Pueblo Indians of New Mexico were- considered
wards of the Spanish crown.

' 2. The fundamental legal basis for the Pueblo land
grants lies in the royal ordinances. The 1689 grants, par-
porting to convey land to the Indians, are spurious.’

8. Only the viceroy, governors, and captains-general
could make grants to the Indians, and only’ these officials
bhad the authority to validate sales of land by the Indians.

4. All: non-Indians were expressly forbidden ‘to reside

“‘upon Pueblo lands. '

5. The Spanish Government provided legal advice, pro-
tection, and defense for the Indians. Provincial officials
had the authority to appeal cases du‘ectly to the audien-
cias in Mexico.

6. The Indians had prior water rights to all streams,
rivers, and other waters which crossed or bordered their
lands.’

7. The Pueblo Indians held their lands hx common, the
land being granted to the Indians in the. name of their
pueblo.

The most important of the Spanish laws govetning the Pueblo .
Indlans are: the Act of March 21, 1551} providing that the
Indians should not live separated in the mountains, deprlved

1 of spiritual and temporal benefits, but should all be brought to

2The University of New Mexico Bulletin No. 334, p. 16.

s Récopilacion de las Indias, law 1, title 2, book 6.
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live in villages (Pueblos) ; the Acts of December 1, 1573, and
October 10, 1618,* defining the areas and rights of the Pueblos;
the royal cedula of June 4, 1687, authorizing the viceroy and
president of the royal audiencia to define the areas of ‘land
granted to the Indians and increasing the amounts hitherto’
granted; which 1s in turn amended so as to reduce the areds’
in question, by the royal cedula of July 12, 1695 the statute®

requiring sales of land and of personal propert:y '.b; Tndians o |
be made before a judge with prescribed formalities; the decree
of ‘February 23, 1781, prohibiting unlicensed salés of reil P prop- |
erty by Indians; the decree of January 5, 1811, for the .protec,
tion of Indians in their person and property; and Decree 31}
of‘l“ebruary 9, 1811, guaranteeing to the Indian and Spauish

residents’of New Spaln tull political equallty with ‘the European"

‘Spinlards* - -
‘i‘hrough this eOurse’ ot leglslation one ﬂuds thé same problems

4 RBecopilacion, !uw 8. t(tle 3, book 8.
* Recopilaclon;. law 27, title 1, book 6.

¢ These laws are translated aud discussed In chaps. 7 and 8 of Hull'
ﬁewa of Mex‘.loo’ (1885}’

.-

The status of the Indian under Mexican rule is well sum-
xugrizeyliiu the' opinfon of the Supréme Court-of the Territory
of New-'Mexico, in Térritory v. Delinquent Tezpayers” In that
case the court, after noting that the Pueblo Indians “seem to
have been considered by the Spanish as wards of the govern-
ment, and entitled to special privileges and protection,” went
on to declare, per Parker, J.: o .

But a complete change took place in the status of these
people when Mexico threw off the Spanish yoke. Among
those engaged in that struggle for independence, this
Aztec race far outoumbered the Mexicans and its suc-
cess was due in a large measure to their efforts. It was
but natural apd fitting that in the formation of the new’
government they should take a prominent, if not a leading,

part, and that they should be placed upon an equal foot- |

.ing.as to all civil and political rights. And so we find
that the revolutionary government of Mexico, February
24, 1821, a short time before the subversion of Spanish
power, adopted what is known as “The Plan of Iguala™
© {(Igvala ‘was the place of the revolutionary army hcad-
quarters), in which it is declared that: “All the inhabi-
tants of New Spain, without distinction, whether Euro-
.peans, Afucaus or Indians, are citizens of this monarchy,
with the right to be employed in any post according to
their ‘merit and virtues;” and that: “The person and
property of every cmzen will be respected and protected
by the government.” I Ordenes y Decretos,.by Galvan,
page3:; U. 8. v. Ritchie, 17 How. (U. 8.) 524,538; U. 8. v.
:‘Lucero, supra [1 N. M. 422 (1869)].
" 5The same principles were reaffirmed in the Treaty of
Cordova, of August 24, 1821. 1 Ordenes y Decretos, by
Galvan, page 6, and in the Declaration of Independence,
of Qctober @, 1821, Id:, page 8.

The Mexican coungress thereafter followed with at
least four acts in each of which “The Plan of Iguala” was
eniformly considered as a fixed principle of Mexican law.
G. 8. v. Ritchie, supra,; 2 Ordenes y Decretos, pages 1
and 92, and 3 Id. page 65.

This latter act was passed August 18, 1824, only twentv-
four years before the Treaty of Guadalupe Hidalgo, where-
by we acquired this Territory and these people.  (Pp.
142—143 ) -

‘I‘he Uuitcd States Supreme Court in United States v. Ritchie,®
in 18534, commented on the foregoing Mexican statutes in the
following terms, per Nelson, J.:

The Indian- race having participated largely in the
struggle resulting in the overthrow of the Spanish power,

*12 N. M. 139, 76 Pac. 307 (1904).
17 How. 525, 538-540 (1854).

NEW MEXICO

that are dealt with by Congress in the Pueblo Lands Act of
June 7, 19247 The Indians complain that the areas of land
granted’ them by the central government are Infringed upon by '
their non-Indian neighbors. The non-Indian neighbors clalm
that lauds which they have acquired and improved in good falth
dre” subsequently claimed by the Indians. The central govern-
mexéxt is grieved fo.find that white ranch owners “ate eucroachQ
Ing

away from them, either by fraud or violence, by reason of the
‘poor Yadians ‘abandoning their Louses and settlements, this”
-being-what the Spaniards long for and ailm at.»* Through thé.
language of all the laws and decrees enacted for the protecﬂon
ot the Indians there runs an melicit recognition that past laws. .
to"achleve this protection’ have not beey’ adequateli enforeed(’
and’ the: implicit hope that more adequate en.to (
atteud the new legislatlon.

%43 Stat. 636. Seesec 4e.

8 Royal cedula June 4, 1687, transiated in Hall, La.ws of Mexleo (1885)
p. 64

Y

SECTION 2. THE PUEBLOS UNDER MEXICAN RULE

and in the erection of an independent government, it was
- - ' natural that in laying the foundations of the new’ goverp-
- .+ rment, the previous political and social distinctions in faver'
of the European or Spanish blood should be abolished, and-
equality of rights and privileges established. Hence the
article to this effect in the plan of Iguala, and the decree
of the first Congress declaring the equality of civil tights,
whatever may be their race or country. ‘These sslemn
“declarations of the political power of the government had
the effect, necessarily, to invest the Indians with thesrivi-
leges of citizenship as effectually as had the declaratien:of
independence of the United States, of 1776, to invest:all
those persons with these privileges residing in the eountry
at the time, and who adhered to the interests of the-colo-
nies. 3 Pet, 99, 1

The historian Brayer presents persuasive evidence® that the
grant of citizenship to the Pueblo Indians, under Mexican rule,
did not dissolve the status of wardship or the limitations uponr
land alienation established under Spanish sovereignty. It would
be beyond the scope of this work to enter into this controversial
field of historical research, but the conclusions of the historlan'
cited are worthy of notice:

1. That the Pueblo Indians of New Mexico were sﬂll
considered wards of the government evep though they were
given the titlé “citizens.”

2. Only the most important of the government officials
could anthorize the sale of Indian lands.  Thet the local
officials-in New Mexica continued to exercise the same
powers as they bad during the Spanish regime throughout
the entire period of Mexican sovereignty. N

3. That the Spanish laws in force previous to 1821
relative to the Pueblo [ndian and to land policy, remained
in full force.

4. That because of the laxity on the part of local
officials during the Mexican period a great many Dop-
Indians were able to obtain holdings oun Indlan .lands.
The legality of such holdings needs little consideration,
but the failure of the Mexican government to take action
left the problem up to the United States after 1846.

5. That the title to the Pueblo lands remained. in the
name of the individual Pueblos, and that no iudivxdual
Indian held the title to any portion thereof “

u See alse United States v. Lucero, 1 N. M. 422,'428-435 (1889).
* Pyeblo Indian Land Grants of the “Rio Abajo,” New Mexico (1939)
pp. 18-19,

13 Pyeblo Indian Land Grants of the “Rio Abajo,” New Mexico (1939).
pp. 19-20,

{ibort’the latids ‘of the latter (Indians), taking the same. ° f
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-SECTION 3.-THE PUEBLOS UNDER THE NEW{_MEXICAN TERRITORIAL GOVERNMENT

By Article 8 of the Treaty of Guadalupe Hidalgo,* the resi-

-dents of the territory ceded by Mexico were given the option of |

retaining their' Mexican citizenship by declaring such intention
within 8" year from the date of exchange of ratifications, _
* * + and those who shall remain in the said terri-

- ~'toriés-after ‘the ‘expiration of that year, without having
declared -their intention to retain the character of: Mexi-

.cans, shall be considered to have elected to become citizens
.. Of the United States. - o L

None of the Pueblo Indians elected to retain Mexican citizen-
ship, according to the opinion in the Lucero case: _

' Colonel Washjngton made proclamation requiring. the
péople to elect by signing a declaration before the clerk of
the courts in the different districts, if they- wished to

- retain the title and rights of Mexican citizens. In that
test, which is a public printed document, the name is not
found of a single Pueblo Indian ; and hence, by the express
terms of the eighth article of the treaty, they became
citizens of the United States, as they were previously
citiZens of the Mexican republic. (P. 440.)"

While the conclusion that the Pueblo Indians thus became
citizens of the United States cannot be considered free from
doubt, in view of the comment ™ of the Supreme Court in United
States v. Sandoval, “it remains an open question whether they
have become citizens,” it would appear that the historical evi-
dence supports the claim that the Pueblo Indians did enjoy
citizenship, both under Mexican and under United States rule’®
It seems clear, in any event, that, as Mexicans, they were pro-
tected by section 9 of the Treaty of Guadalupe Hidalgo which
promised, eventually, “all the rights of citizens of the United
States" and, immediately, “free enjoyment of their liberty and
property.” ¥

A, HISTORY OF PUEBLO LEGISLATION

For several years following the Treaty of Guadalupe Hidalgo,
Congress apparently took little notice of the Pueblo Indians.
Until 1854, at least, the local authorities appear to have legis-
lated in pueblo matters with such congressional approvil as was

given by silence. The course of this local legislation was thus;

summarized by the Chief Justice of the territorial supreme court,
in United States v. Lucero:"

* * % QGeneral Kearny, after taking possession of New
Mexico, eighteenth of August, 1846, established a system
of civil government in New Mexico, organized courts, ap-
pointed judges, and convened a legislative body, and in
December, 1847, that legislative assembly passed the fol-
lowing act:

“INDIANS.

“SectioN 1. That the inhabitants within the terri-
tory of New Mexico, known by the name of pueblo
Indians, and living in towns or villages built on lands
granted to such Indians by the laws of Spain and
Mexico, and conceding to such inhabitants certain
lands and privileges to be used for the common benefit,
are severally hereby created and constituted bodies
politic and corporate, and shall be known in the law
by the name of the pueblo de (naming it)
and by that name they and their successors shall have
perpetual succession, sue and be sued, plead and be
impleaded, bring and defend in any court of law or

* Signed February 2, 1848, ratification exchanged May 30, 1848, pro-
claimed July 4. 1848, 9 Stat. 922,

15231 U. S. 28, 39 (1913). See also United States v. Joseph, 94 U. S.
614, 618 (1876) ; Jaeger v. United States, 29 C. Cls. 172, 173 (1894).

1o Brayer, op. cit. 17-18, 23-24.

U See fn. 14, supre.

1 N. M. 422 (1869).

equity all such actions, pleas, and matters whatsoever
proper to recover, protect, reclaim, demand, or assert
the right of such inhabitants, or any individual there<
of, to any lands, tenements, or hereditaments pos-
-sessed, occupied, or claimed, contrary to law, by any
person whatever, and to bring and defend all such
- ..eactions; and to resist ‘any encroachment, claim or
- trespass:made upon- such lands, tenements, or. hered-
itaments ‘belopging to said inhabitants, or any indi-
vidual :” See Compiled Laws of New Mexico, 470.
On tbe tenth of January, 1853, a law was passed,
‘prohibiting the sale of liquor to Indians, with a
proviso, “that the pueblo. Indians that live among us
are not inclyded in the word Indian:” See Compiled
Laws, p. 472, sec. 5. January 21, 1861, an act was
passed, requiring the pueblos of Indians to work
acequias (ditches) and highways, and extending the
act of January 13, 1860, over the pueblo Indians as to
trespasses of their stock on the fields of their neigh-
bors: See Id. 470, 471. On the sixteenth of February,
1854, the legislative assembly of New Mexico passed
the following act, section 70: “That the pueblo In-
dians of this territory for the present, and until they
shall be declared by the congress of the United States
to have the right, are excluded from the privilege of
voting at the popular elections of the territory, except
in the elections for overseers of ditches to which they
belong, and in the elections proper to their own
pueblos to elect their officers according to their ancient
customs.” The seventh section of the organic act of
September 9, 1850, invests the legislative assembly of
New Mexico with the power to legisiate upon all
rightful subjects of legislation consistent with ‘the
constitution of the United States and the provisions
of that act, and further provided that “all laws passed
by the legislative assembly and governor, shall be sub-
mitted to the congress of the United States, and if
disapproved, shall be null and of no effect.”

As this act of the sixteenth of February, 1854, passe@ by
the legislative assembly of New Mexico, has never been
disapproved by coungress, it must be regarded as in force
in New Mexico, and deprives the pueblo Indians of oneof
the dearest and most valued rights, the right to be heard
by their ballots in the selection of agents to make laws for
their government. (Pp. 438-440.)

By the Act of July 22, 1854,” Congress provided for the appeiat-
reent of a Surveyor-General for New Mexico who was, “unider
such instructions as may be given by the Seeretary of the
Interior, to ascertain the origin, nature, character, and extent
of all claims to lands under the laws, usages, and customs of
Spain and Mexico; * * * shall also make a report in regard
toc all pueblos existing in the Territory, showing the extent.and
locality of each, stating the number of inhabitants in the gaid
pueblos, respectively, and the nature of their titles to the land.”
(P. 309.) This reference to “Pueblos” made no distinction
between Indian Pueblos and non-Indian Pueblos.

The Pueblo Indians are mentioned in the annual Indian De-
partment Appropriation Acts of August 30, 1852* and July 31,
1854 The former of these acts contains this item:

For defraying expenses incident to the visit of the Pueblo
Indians and their attendants from New Mexico to Wash-

ington, and to defray their expenses to their homes, the
sum of seven thousand five hundred dollars. (P. 55.)

The second of the acts cited contains a provision:

For the expenses of making presents of agricuitural
implements and farming utensils to the bands of Pueblo
Indians in the territory of New Mexico, ten thousand
dollars: * * * (P. 330)

1910 Stat. 308.
%10 Stat. 41.
210 Stat. 315
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The Pueblo Indians are next mentioned by Congress in the
Indian Department Appropriation Act of March 3, 18::7” which
contains this provision:

For expenses of surveying and marking the external
boundaries of Indian pueblos, in the Territory of New
Mexico, three thousand seven hundred and ﬁfty dollars.

- (P.184))

. On December 22, 1858, Congress acted favorably upon the
report of the Surveyor-General for the territory of New Mexico,
confirming pueblo 'l;'md claims of the'fouowing Pueblos: Jemez,
Acoma, San Juan, Picuris, San Felipe, Pecos. Cochiti, Santo
Domlngo Taos, Santa Clara, Tesuque, San Ildefonso, Pojuaque,
Zia, Sandia, Isleta, and Nambe.® ’

This congressional confirmation of pueblo titles is subject to
the usual proviso -“That this confirmation shall only be con-
strued -as a relinquishment of all title and claim of the United
States to any of said Iands, and shall not affect any adverse
valjd rights, should such exist.”

To the foregoing list of confirmed pueblo claims there was
added, in 1869, the claiin of the Pueblo of Sunta Aun™ Many
years later, a similar patent was issued to the Zuni ['ueblo
Indians.”

All that the United States could give was a quit-claim
deed, transferring to the Pueblo Indians its own share; it
could not transfer property from one privite owner o an-
other.

The cou a s
right, on due counsideration of all the facts invelved, to
determine the actual ownership of any given piece of
land. But it has never been within the powee of either
the legislative or the executive to chauge private land
titles. The judicial power alone could settle the question
of the encroachments upon the lands of the lueblo
Indians—encroachments dating back for centuries, arising
partly from greed, partly from interrelationship, partly
from the need of a common defense against “Indios
barbaros.” Some of these settlers outside the pueblo
walls claimed title from Mexican and Spauvish grants. as
did the Pueblos themselves: some had obtained their laud
by purchase from the Indian communities; some were
intruders pure and simple, no doubt; some, beginning
with a valid title, had skillifully enlarged their holdings
by less defeusibie means. All these problems came as an
unhappy heritage to the new government of the land.*

In the Appropriation Act of July 15, 1870, & sum is appro-
priated *“to be expended in establishing schools among the Pueblo
Indians,” and similar provisions reappear in later acts.

In the Act of May 29, 1872,” the Indian Department Appropria-
tion Act for 1873, and regularly in succeeding appropriation
acts,” provision is made for pay of an Indian agent at the Pueblo
Agency. Thereafter congressional appropriations for the work
of the Indian Department among the Pueblo Indians of New
Mexico are gradually elaborated.

In the Indian Department Appropriation Act for 1875," and in
subsequent appropriation acts, provision is made for pay of inter-
preters at the Pueblo agency.

The Appropriation Act for 1883 ¥ contains the following. provi-
sion embodying the first assumption of federal responsibility for
“civilizing™ the Pueblo Indians:

For civilization and instruction of the Pueblo Indians of
New Mexico, including pay of teachers and purchase of

=11 Stat. 169.

211 Stat. 374.

 Act of February 9, 18693, c. 26, 15 Stat. 438.

s Act of March 3, 1931, c. 438, 46 Stat. 1509.

* Seymour, Land Titles in the Pueblo Indian Country (1924),
A. B. A. Jour. 36. 38.

7 18 Stat. 333. 357.

® 17 Stat. 165.

» See Romero v. United States, 24 C. Cls. 331 (1889).

© Act of June 22, 1874, 18 Stat. 146.

St Act of May 17, 1882. 22 Stat. 68.

rte of tho TInitod Statoes waonll
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seeds and agricultural implements, seven

hundred dollars; and of this sum not exceedtll:&uz‘:l:ddgx
sand five hundred dollars may, in the discretion of the
Comuissioner of Indian Affairs, be used in constmcting
irrigating ditches at Zuni and Jemez Puebl (P.83) ‘

The foregoing provision {s substantially repeated in subsequenf :
Indian Department appropriation acts™

. The next addition to the scope of congressional responsibility.
for the Pueblo Indians appears in the appropriation act for
1899, which establishes the post of “speclal attorney for. ‘the
Pueblo Indians of New Mexico” by virtue of the tollowing pro—
vision:

To enable the Secretary of the Interior to employ a
special attorney for the Pueblo Indians of New Mexico, one
thousand five hundred dollars;

This provision i reenacted in substance, in succeeding appro-
priation acts.®

The Appropriation Aect of March 3, 1905, for the fiscal year
1906 contains the following item of permanent legislation, called
forth, apparently, by the decision of the New Mexico Territorial
Court rendered on March 3, 1904, in the case of Territory v. De~
linquent” Taxpayers.®™

"~ That the lands now held by the various villages or
pueblos of Pueblo Indians, or by individual members
thereof, within Pueblo reservations or lands, in the Ter-
ritory of New Mexico, and all personal property furnished
said Indians by the United States, or used in cultivating:
said lands, and any cattie and sheep now possessed or
that may hereafter be acquired by said Indians shall be
free and exempt from taxation of any sort whatsoever,
including taxes heretofore levied, if any, until (bngress
shall otherwise provide. (P. 10689.)*

Up to the admission of New Mexico to statehood, there fs no
further federal legislation for the Pueblo Indians of that state
except in the Indian Department appropriation acts (redesig-
nated, beginning with the Act of April 4, 1910," as the Barean
of Indian Affairs appropriation acts). These acts include special
appropriations for irrigation for the Zuni Pueblo,” and for the
building of two bridges across the Rio Grande at or near Isleta
and San Felipe Indian Puchlos, with preference given to Indian
lahor.™ .

2 act of March 1. 1883, 22 Srat. 433 Act of July 4, 1884, 23 Stat, 76;
Act of March 3, 1885, 23 Stat. 362 Act of May 15, 1888, 24 Stat. 29; Act
of March 2, 1887, 24 Stat. 449 ; Act of June 29, 1888, 25 Stat. 217; Act of
Marcch 2, 1889, 25 Stat. 980 : Act of August 19, 1890, 26 Stat. 336; Act
of March 3. 1891, 26 Stat. 989 Act of July 13, 1892, 27 Stat. 120; Act of
March 3. 1893, 27 Stat. 612 Act of March 2, 1895, 28 Stat. 876; Act
of June 10. 1896, 29 Stat. 321 ; Act of June 7. 1897, 30 Stat. §2; Act of
July 1, 1898, 30 Stat. 371 Act of March 1, 1899, 30 Stat. 924.

3 Act of July 1, 1898, 30 Stat. 571, 594.

3 Act of March 1. 1899, 30 Stat. 924; Act of March 3, 1901, 31 Stat.
1058 ; Act of May 27. 1902, 32 Stat. 245; Act of March 3, 1903, 32 ,
Stat. 982: Act of April 21, 1904, 33 Stat. 189; Act of March 3, 1905,
33 Stat. 1048; Act of June 21, 1906, 34 Stat. 325; Act of March 1.
1907, 34 Stat. 1015; Act of April 30. 1908, 35 Stat. 70; Act of March
3. 1909, 35 Stat. 781: Act of April 4, 1910, 36 Stat. 269; Act of March
3, 1911, 36 Stat. 1058: Act of August 24, 1912 37 Stat. 518: Act of
June 30. 1913, 38 Stat. 77: Act of August 1, 1914, 38 Stat. 582; Act
of May 18, 1916, 30 Stat. 123; Act of March 2, 1917, 39 Stat. 969; Act
of May 25, 1018, 40 Stat. 561 : Act of June 30, 1919, 41 Stat. 3; Act of
February 14, 1920, 41 Stat. 408; Act of March 3, 1921, 41 Stat. 1225
Act of May 24, 1922, 42 Stat. 532 ; Act of January 24, 1923, 42 Stat.
1174 ; Act of June 5, 1924, 43 Stat. 300; Act of December 6, 1924, 43
Stat. 704 ; Act of March 3, 1923, 43 Stat. 1141; Aet of May 10, 1_926.
44 Stat. 453: Act of January 12, 1927, 44 Stat. 934; Act of March
7. 1928, 45 Stat. 200: Act ot March 4. 1929, 45 Stat. 1562; Act of May
14, 1930, 46 Stat. 279 : Act of February 14, 1931, 46 Stat. 1115; Act ot
Apell 22, 1932, 47 Stat. 91; Act of February 17, 1933, 47 Stat. 820.

12 N. M. 139, 76 Pac. 307 (1904). See p. 384, supra.

6 33 Stat. 1048, Cf. Chapter 13, sec. 2,

36 Stat. 269.

s Acts of April 30, 1908, 35 Stat. 70: March 3, 1909 35 Stat. 781

® Act of March 3, 1911, 36 Stat. 1058.
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B.-HISTORY. OF JUDICIAL AND EXECUTIVE ATTITUDES
@t TOWARDS PUEBLOS SRR

During the period which the foregoing history of federal legis-
lation- covers, judicial and executives attitudes towards the
Pueblos, were undergoing a gradual change parallel to the giad—
ual increase in the activities of the Indian Bureau among the
Pueblo Indians, ) :

For many yéars after the accession of New Mexico the P’uebldé

were not considered Indian tribes within the meaning of existing |

statutes. . During the 23 years that elapsed between the Treaty
of Guadalupe Hidalgo. and the Act of March 3, 1871,“ which
termindted the practice of making treaties with Indian tribes,
no treaty was ever negotiated with any of the Pueblos. The
reasons for distinguishing between the Pueblo Indians and other
aborigines are set forth at length and in colorful terms by the
Supreme Court of New Mexico Territory, in the case of Unitéd

States v. Lucero,” decided in January 1869. That case involved .

an aftempt by the United States to invoke section 11 of the
Indian Intercourse Act* of June 30, 1834, which made unau-
thorized settlement - of tribal lands a federal offense, as
extended by section 7 of the Appropriation Act of February 27,
1851, “over the Indian tribes in the Territories of New Mexico
and Utah.”

The territorial court dismissed the suit on demurrer, de-
claring, per Watts, C. J.:

* * * Jf these pueblos, twenty-one in number, were |

really included in the provisions of the intercourse act,
intended for a different class of Indians, the Indian de-
partment, during the last twenty years that they have
been under their pretended control, would have had
spread upon our statutes at large certainly pot less than
eigh;yg,r treaties with these twenty-one quasti nations.
(P. 437)

* * * It will thus be seen by a reference to the acts |

of congress above cited, that no person has ever been
authorized by congress to be appointed agent for the
pueblo Indians, nor has any one ever been commissioned
as agent for them, and the designation of an agent for
the pueblos by the Indian department is without any au-
thority of congress or the decision of any judicial tri-
bunal authorized to pass upon the question, and the trans-
fer of eight thousand of the most honest, industrious, and
law-abiding citizens of New Mexico to the provisions of a
code of laws made for savages, by the simple stroke of
the pen of an Indian commissioner, will never be as-
sented to by congress or the judicial tribunals of the
country so long as solemn treaties and human laws afford
any protection to the liberty and property of the citizens.
(P. 435.)

After reviewing the history of territorial legislation with
regard to the pueblo Indians of New Mexico, the court continued :

* * = jt ig the right and duty of the courts to see

that every citizen of the territory of New Mexico, in |

conformity with the ninth article of the treaty of Guada-
lupe Hidalgo, “shall be maintained and protected in the
free enjoyment of their liberty and property, and secured
in the free exercise of their religion without restriction.”

This court, under this section of the treaty of Guada-
lupe Hidalgo, does not consider it proper to assent to the
withdrawal of eight thousand eitizens of New Mexico
from the operation of the laws, made to secure and main-
tain them in their liberty and property, and consign their
liberty and property to a system of laws and trade made
for wandering savages and administered by the agents
of the Indian department. If such a destiny is in store
for a large number of the most law-abiding, sober, and
industrious people of New Mexico, it must be the result

“1g Stat. 544, 5686.

@1 N. M. 422 (1869).

@ Act of June 30, 1834, sec. 11, 4 Stat. 729, 730.
“9 Stat. 574. :
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of the direct legislation of congress or the mandate of the
supreme..court. This court feels itself incompetent to
copstrue them into any such condition. This court has
known the conduct and habits of these Indians for
eighteen. or twenty years, and we say, without the fear
of successful contradiction, that you may pick out one
. thousand of the best Americans in New Mexico, and one
. thousand of the best Mexicans in New Mexico, and one
} thousand of the worst pueblo Indians, and. there will be
- found; less, vastly less, murder, robbery, theft, or other
crimes among the thousand of the worst pueblo Indians
than among the thousand of the best Mexicans or Ameri-
» -cans-in New Mexico. The associate justice now beside
me, Hon. Joab Houghton, has been judge and lawyer in
. this territory for over twenty years, and the chief justice
for over seventeen years, and during all that time not -
. twenty pueblo Indians have been brought before the
- courts in all New Mexico, accused of violation of the
criminal laws of this territory. For the -Indian depart-
ment to insist, as they have done for the last fifteen
years, upon- the reduction of these citizens to a state of
vassalage, under the Indian intercourse act, is passing
strange. A law made for wild, wandering savages, to
" be extended over a people living for three centuries in
fenced abodes and cultivating the soil for the mainte-
nance of. themselves and families, and giving an example
of virtue, honesty, and industry to their more civilized
neighbors, in this enlightened age of progress and proper
understanding of the civil rights of man, is. considered
by this court as wholly inapplicable to the pueblo In-
dians of New Mexico. (Pp. 441-442.)

It has already been shown that the people of Cochiti
are a corporate body, and that a full and ample, remedy
is given them to protect and defend their title to their
individual and common lands, and that they do not need
any assistance from the penal statutes of the United
States to accomplish that purpose. * * * let the
Indian department have placed under their control the
twenty-one pueblos of New Mexico, and get the laws of
trade and intercourse, designed to regulate the commerce
of the country with savages, extended over these peace-
ful and industrious citizens, and in less than six months
they will have fifty lawsaits on hand about questions
settled by *a former government fifty years ago. (Pp.
444-445.)

One of the grounds of the Lucero decision was demolished
when the Appropriation Act of May 29, 1872,* made provision
for an agent for “the Pueblo agency,” thus treating the Pueblos
on a parity with other tribes. The United States thereupon
renewed the effort that had been defeated by the Lucero decision, -
to invoke the Act of June 30, 1834, for the protection of pueblo
lands against trespass. Again the territorial court denied the
applicability of the statute to the -Pueblos,® and this time the
United States took an appeal to the Supreme Court. The Su-
preme Court, in United States v. Joseph,* affirmed the decision
of the territorial court, offering these reasons for its holding:

The character and history of these people are not
obscure, but occupy a well-known page in the story of
Mexico, from the conquest of the country by Cortez to the
cession of this part of it to the United States by the treaty
of Guadaloupe Hidalgo. The subject is tempting and
full of interest, but we have only space for a few well-
considered sentences of the opinion of the chief justice of
the court whose judgment we are reviewing.

“For centuries,” he says, “the pueblo Indians have lived
in villages, in fixed communities, each having its own
municipal or local government. As far as their history
can be traced, they have been a pastoral and agrieultural
people, raising flocks and cultivating the soil. Since the
introduction of the Spanish Catholic missionary into the
country, they have adopted mainly not only the Spanish
language, but the religion of a Christian church. In every

4 17 Stat. 165,

@ United States v. Santistevan, 1 N. M. 588 (1874) ; United States v.
Yarela, 1 N. M. 593 (1874) ; United States v. Koslowski, tbid., United
States v. Joseph, ibid.

“94 U. S. 614 (1876).



- pueblo is erected a church, dedicated to the worship of God,

- according to the form of the Roman Catholic religion, and

in nearly: all is to be found a priest of this church, who is
‘Tecognized as their spiritual guide and adviser. They

! maunfacture nearly all of their blankets, clothing, agri-

- means- or ‘facilities for education.

cultural and culinary implements, &c. Integrity and

‘virtue ‘among them is fostered and encouraged. They

are -as intelligent as most nations or people deprived of
: | Their names, their
astomns, their -habits, all similar to those of the people in
whose ‘midst they reside, or in the midst of whom. their

-t pueblog ‘are situated. The criminal records of the courts
-of the Territory scarcely contain the name of a pueblo
‘Indian. ~'In- ‘short, they are a peaceable, industrious, in-
: teiligent, honest, and virtuous people. They are Indians

only "in feature, complexion, and a few of their habits;
in all other respects superior to all but a few of the clvil-
ized Indian tribes of the country, and the equal of the most

"civilized thereof. This description of the pueblo Indians,
"I think, will be deemed by all who know them as faithful

and true in - all respects. Such was their character at the
time of the acquisition of New Mexico by the United
States; such is their character now.”

At the time the act of 1834 was passed there were no
sach Indians as these in the United States, unless it be
one or two reservations or tribes, such as the Senecas or
Oneidas of New York, to whom, it is clear, the eleventh
gﬁt;on of the statute could have no application. (Pp. 616-
‘ The tribes for whom the act of 1834 was made were
those semi-independent tribes whom our government has
always recognized as exempt from our laws, whether
within or without the limits of an organized State or Ter-
ritory, and, in regard to their domestic government, left to
their own rules and traditions; in whom we have recog-
pized the capacity to make treaties, and with whom the
governments, state and national, deal, with a few excep-
tlons only, in their national or tribal character, and not
as individuals.

If the pueblo Indians differ from the other inhabitants
of New Mexico in holding lands in common, and in a cer-
tain patriarchal form of domestic life, they only resemble
in this regard the Shakers and other communistic societies
in this country, and cannot for that reason be classed with
the Indian tribes of whom we have been speaking.

We have been urged by counsel. in view of these consid-
erations, to declare that they are citizens of the United
States and of New Mexico. BRut abiding by the rule which
we think ought always to govern this court, to decide noth-
ing beyond what is necessary to the judgment we are to
render, we leave that question until it sball be wmade in
some case where the rights of citizenship are necessarily
involved. But we have no hesitation in saying that their
status is not, in the face of the facts we have stated, to be
determined solely by the circumstance that some officer of
the government has appointed for them an agenf, even if
we could take judicial notice of the existence of that fact.
suggested to us in argument.

Turning our attention to the tenure by which these com-
munities hold the land on which the settiement of defend-
ant was made, we find that it is wholly different from that
of the [ndian tribes to whoiwu the act of Congress applies.
The United States have not recognized in these latter any
other than a passing title with right of use, until by treaty
or otherwise that right is extinguished. And the ultimate
title has been always held to be in the United States, with
no right in the Indians to transfer it. or even thelr posses-
sion, without consent of the goverument.

It is this fixed claim of deminion which lies at the
foundation of the act forbiddiug rhe white man to make a
settiement on the lands occupied by an Indian tribe.

The pueblo Indians, on the contrary. hold their lands by
a right superior to that of the United States. Their title
dates back to grants made by the government of Spain
before the Mexican revolution.—a title which was fully
recognized by the Mexican government, and protected by
it in the treaty of Guadaloupe Hidalgo. by which this coun-
try and the allegiance of its inbabitants were transferred
to the United States. (Pp. 617-618.)

If the defendant is on the lands of the pueblo, without
the consent of the inhabitants, he may be efected, or
punished civilly by a suit for trespass. according to the
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laws regulating such matters in the Territory.

I
there with their consent or license, we kuow of notu:']eu i
which the United States suffers by his presence, nor ag

statate which he violates in that regard. (P. 619.)

Some years later, the Supreme Court would ascribe the views
expressed in 1876 in the Joseph case to inaccurate information,®
but for nearly four decades the Joseph case fixed the law govern--.
ing the New Mexico Pueblos.* . L

In 1891, the Attorney General ruled® that federal statuies
authorizing the Commissioner of Indian Affairs to license and
regulate Indian traders * had no application to the Pueblos. -

In 1894, the Assistant Attorney General for the Department
of the Interior ruled that laws relating to the approval of leaées
of Indian tribal land had no application to the Pueblos®

In 1900, in the case of Pueblo of Nambe v. Romero™ the ter-
ritorial court, in a suit to quiet title brought by an alleged con-
veyee of pueblo lands, issued a decree against the Pueblo, basing
such decree upon a finding that the Pueblo had validly granted
away the Iand in question and upon a holding that the territorial
statute of limitations “ ran agaiost the Pueblo.

In 1904, in the case of Territory of New Mezico v. Delinquent”
Tazpayers,“_ the attempt to collect taxes ou pueblo lands was
upheld by the territorial court on the basis of the reasoning
in the Lucero and Joseph cases. This ruling, however, as we
have seen, was reversed-by congressional enactment.®

In 1907, in United Stales v. Marcs,* the territocial court held -
that the Pueblo Indians were not covered by Indian liquor laws ™
making it an offense to sell or give intoxicants to “any Indian to
whom allotment of land has been made while the title to the
same shall be held in trust by the government, or to any Indian
a ward of the government under charge of any Indian superintend-
ent or agent, or any Indian, including mixed bloods, over whom
the government, through its departments, exercises guardianship ™

This ruling, again, was reversed by Congress, in the New Mex-
ico Enabling Act, which will be teeated in the following section.

By way of summary, it may be said that during the period
from the accession of New Mexico to the granting of statehood.
the Pueblos had a legal status shavply distinguished from that
of most other Indian tribes and comprehended under Indian
legisiation only where Congress had cxpressly so provided, as
in the matter of agency maintenance, “civilization” appropria-
tions, and tax exemption. In all other respects, each Pueblo

"had a status substantially similar to that of any other municipal

corporation of the territory.*”

1 See United States v. 8andoval, 231 U S 28 48 (1913).
sec. 4.

4 The effect of this decision was to counfirmn the opinions and judg-
ment that had before that time been rendered with t
to the Pueblo Indians. As they were {urther advanced tn civiliza-
tion tban the nomadic tribes, hetter versed in the arts and indus-
tries of ordinary life, so they wcre recognized as deserving the
treatment accorded to civilized and industrious people. But with
the greater frecdom and privilege of their status went a greater
responsibility. [f their land was thelc own they must use their
own judvment in the disposition af it The Supreme Court had
decided that the Uaited States had no cight to aterfere.

Our highest tribuoal: bad snoken. Through many years tbe
decision went unchallenged. The [Pueblo governors managed the
lands of thelr people as they bad alwavs done. and back of every
sale was the assurance of the Supreme Court that they bad 2
perfect and complete right to make {t. (Seymour, Land Titles
in tbe Pucblo Indian Country [1921] 10 . B A. Jour. 38, 39.)

« 20 Op. A. G. 215 (1891). "

@ Acts of August 15, 1876, sec. 5. 19 Stat. 176, 200: July 31, 1882, 22
Stat. 179.

s119 L. D. 326 (1894).

10 N. M. 58, 61 Pac. 122 (1900).

& N. M. Compiled Laws {1897) sec. 2938

s 12 N. M. 139. 76 Pac. 3168 (1904).

s Supra. p. 386.

s 14 N. M. 1, 88 Pac. 1128 (1907).

ST Act of Januacry 30. 1897. 29 Stat. 506

See infra,

& See, however, {n. 137, infra.
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SECTION 4. THE PUEBLOS IN THE "STATE OF NEW MEXICO

While New Mexico was a territory and thus an agency of the
Federal Government there was a tendency to leave to the terri-
torial government control of the Pueblos, and the territorial
authorities sought generally to’ a;shnﬂaie the Pueblos to the
status of other municipal corporations of the territory. This
tendency, as we have seen, was checked in the matter of taxa-

tion, but in all other respects, the relation of the Pueblos to the |

federal executive was extremely tenuous. . . -

. With the admission of New MexXico to statehood, however, a
sharp reversal occurred in these tendencies. The termination
of the territorial government created a clear distinction between
state and federal authorfity and the center of control over the
Pueblos shifted from Santa Fe to Washington. Thus the Pueblos
came to be treated more and more as other Indian tribes.

The first important step in this direction was taken in the New
Mexico Enabling Act, which contained a specific provision that
“the terms ‘Indian’ and ‘Indian country’ shall include the Pueblo
Indians of New Mexico and the lands now ownped or occupied
by them.”*® .

A. THE SANDOVAL DECISION

The constitutionality of this extension of federal control over
the Pueblos was upheld in 1913 in the case of United States v.
Sandoval.® That case involved a prosecution for the offense of
introducing liquor into the Indian country. The Supreme Court
held that Congress had expressed a clear intent to reverse the
rule laid down by the territorial court in United States v. Mares.™

On the question of the constitutionality of this extension of |

federal control, the court pointed out that neither the outright
ownership of land by the Pueblos nor the claim of the -Pueblo
Indians to citizenship (the validity of which was not here passed
upon) stood as an obstacle to the exercise of federal guardian-
ship by Congress. The court declared, per Van Devanter; J.:

Of course, it is not meant by this that Congress may
bring 2 community or body of people within the range of

% Act of,‘ June 20, 1910, 38 Stat. 557. The pertinent portions of the
act provide:

Spc.2. * * * that * * * the sald convention shall be.
and is hereby, authorized to form a constitution and provide for a
state government for said proposed State, all in the manner and
under the conditions contained in this Act. * ¢ *

And said convention shall provide, by an ordinance irrevocable
\svithout the consent of the United States and the people of said

ta
First. That * * * the sale, barter, or %iving of intoxicating
liquors to Indians and the introduction of liguors imto Indian
country, which term shall also incilude all lands now owned or
occupied by the Pueblo Indians of New Mexico, are forever
prohibited. .

Second. That the people inbabiting said proposed State do agree
and declare that they forever disclaim all right and title * ¢ ¢
to all lands lying within said boundarics owned or held by aoy
Indian or Indian tribes the right or title to which shail have been
acquired through or from the United States or antv l;u-ior SOV-
esgisnty, and that until the title of such Indian or Indian fribes
ghall have been extinguished the same shall be and remain subject
to the disposition and under the absolute jurisdiction and control
of the Congress of the United States; * * * but nothing herein
or in the ordinance herein provided for, shall preclude the said
State from taxing, as other lands and other property are taxed,
roperty outside of an Indian reservation
ndian, save and except such lands as have
been granted or acquired as aforesaid or as may be granted or
confirmed to any Indian or Indians under any Act of Congress,
but said ordinance shal] provide that all such lands shall be exempt
from taxation by said State so long and to such extent as Congress
has prescribed or may hereafter prescribe.

* - L] - *

Elghth. That whenever hereafter any of the lands contained
within Indian reservations or allotments in sald proposed State
shall be allotted. sold, reserved, or otherwise dnsFosed of, they
shall be subject for a period of twenty-five years after such allot-
ment, sale, reservation, or other disposal to all the laws of the
United States prohibiting  the introduction of liquor into th'g
Indian country: and the terms “Indian™ and “Indian country
shall include the Pueblo Indians of New Mexico and the lands now
owned or occupled by them,

©231 U. 8. 28 (1913).
14 N, M. 1, 88 Pac. 1128 (1807). See sec. 3B, supra.

any lands and .other
owned or held by any

this power by arbitrarily calling thein an Indian tribe,
but only that in respect of distinetly Indian commmunities
the questions whether, to what.extent, and for what time
-they -shall be recognized and dealt with as dependent
tribes requiring the guardianship and protection of the
. United States are.to:be:determined by Congress, and not
* by the courts. (P.486:). . e TR
-~ 'We are not unmindful that in United States v. Joseph,
‘94 U. 8. 614, there are. some.observations ‘not in: accord
with what is here said of these Indians, but as that case
did not turn. upon :the power -of Congress over ‘them or
.. their property, but upon the interpretition -and . purpose
of a statute not nearly so comprehensive as the legislation
now before us, and as. the observation there made re-
specting the Pueblos were evidently based upon : state-
ments in the opinion of the territorial court, then under
‘review; which are at variance with: other recognized
sources of information, now available, and with the long-
continued action of the legislative and executive depart-
ments, that case cannot be regarded as holding that these
Indians or their lands are beyond the range of Congres-
sional power under the Constitution. (Pp. 48-49.)

B. EFFECT OF THE SANDOVAL DECISION

The effect of the Sandoval decision was to spread consterna-
tion among the people of New Mexico who held lands to which the
Pueblos laid claim. The situation is thus described in a letter to
the Attorney General, dated June 11, 1929, from 'George A H
Fraser, who served for some years as specizil assistant to the
Attorney General:

The great majority of the claimants had bought and
possessed their lands in good faith and in reliance on a
series of decisions of the Territorial Supreme Court of
New Mexico, beginning in. 1859 and extending to about
1908, to the general effect that the Pueblo Indians were
emancipated, that they had the right to sell their lands
and the liability of losing themy by adverse possession,
and that the Nonintercourse Act of 1834 did not apply fo
them. The last-mentioned idea was supported by ‘the
Joseph case in 94 U. S., decided in 1877, in which the
United States was defeated in an atteropt to remove set-
tlers from the Pueblo of Taos under the provisions of said
Act. Up to 1913, therefore, when the Sandoval case was
decided (231 U. S. 28), all the Iaw there was, including
that announced by the highest tribunal, was to the effect
aforesaid. The Sandoval decision came as a great sur-
prise, and it was natural that any proceedings interfering
with titles so long supposed to be valid should be resisted
in every possible way.” :

Herbert Q. Brayer, author of the leading history of pueblo
land grants,® comments opn the Sandoval decision in these
terms:

From the Sandoval decision, in 1913, to the passage
of the Pueblo lands act of 1924, every possible means to
evade the consequences of the supreme court decision
was utilized by those non-Indians who were in possession
of Pueblo lands.“

“ Leo Crane, Desert Drums (Boston, 1928), 275-311.

The eonstant friction between the non-Indian claimants
and the Pueblo Indiaus finally culminated in -an in-
vestigation by the sixty-seventh congress. This investi-
gation disclosed that there were approximately three
thousand pon-Indian claimants to lands within the ex-
terior boundaries of the Pueblo grants. It was estimated
that these three thousand claimants represented families
aggregating twelve thousand persons. With the serious-
ness of the situation impressed upon them by these .ﬂg-
ures, congress began to seek a remedy for the situation.
Senator Holm Q. Bursum of New Mexico introdueed into
the senate of the sixty-seventh congress a bill entitled,
“An act to guiet title to lands within Pueblo Indian land

e D, J. File No. 232544,
® Pueblo Indian Land Grants of the “Rio Abajo.” New Mexico (The
Univ. of New Mexico Bulletin No. 334, 1939), pp. 26-28.
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grants and for other purposes.” On the surface the bill
seemed to be just what was needed. A close study of
the Bursum bill disclosed, however, that it would bave
served to place the non-Indian holders of Indian land in
a favorable.position to obtain a clear title to holdings
within the Pueblo grants, and to have pat the burden of
disproving the right of these private land holders upon
the government. . This -would have eatirely reversed the
-usual procedure with regard to land claims. [The bur-
den of proof in such cases is-always upon the claimant.)
One authority, potably biased in: favor of the Indians,
distinctly charges an attempt on the part of Senator
- Bursum and the secretary of the interior, at that time,
Albert B. Fall of New Mexico, to provide an easy means
by which the non-Indians could make certain of obtain-
ing a title to their lands which would be forever secure.*

The Bursum bill received the backing of the Harding
administration and secemed slated for enactment. To the
defense of the Indians, and to the attack on the Bursum
proposal, a strong opposition developed, led by two groups,
the small New Mexico association on Indian affairs and
the general federation of women’s clubs. The latter organ-
ization, in 1921, had formed a committee on Indian welfare.
Under the leadership of Mrs. Stella M. Atwood, this organ-
ization employed Mr. John Collier, a student of Indian
affairs, as field representative. As legal counsel the serv-
ices of Francis C. Wilson of Santa Fe were obtained. Two
congressional committees heard the case against the Bur-
sum bill. The arguments presented by Mr. Wilson were
strong and conclusive, and, together with the testimony of
many ‘who opposed the enactment of the proposed law,
succeeded in “killing” the bill.

A counter-proposal known as the Jones-Leatherwood bill
was suggested by the adversaries of the Bursum act, but
this measure also failed to obtain the approval of the con-
gress, Pressed by constituents from New Mexico, Senator
Bursum introduced a new measure on December 10, 1923,
which called for the appointment of a commission to inves-
tigate Pueblo land titles. Congress failed to pass the meas-
ure during the 1923 session. In 1924, however, the act
was revived and approved by congress ou June 7. Konown
as the Pueblo Lands Act, this measure provided the means
by which a final solution was made of the thousands of
pon-Indian claims within the lands of the Pueblo Indians.*

C. THE PUEBLO LANDS ACT

The Pueblo Lands Act established a “Pueblo Lands Board”
consisting of the Secretary of the Interior, the Attorney General,
and a third member appointed by the President. This board
was. by section 2 of the act, given the duty of determining “the
exterior boundaries of any land granted or confirmed to the
Pueblo Indians of New Mexico by any authority of the United
States of America, or any prior sovereignty, or acquired by said
Indians as a community by purchase or otherwise,” and to
determine the status of all lands within such boundaries, subject
to the requirement that a finding that Indian title had beean
extinguished required a unanimous vote of the board.

The Attorney General was directed, in section 3 of the Pueblo
Lands Act, to bring suit to quiet title to all lands listed as pueblo
lands by the Lands Board.

Section 4 of the act provided that non-Indian claimants, in
order to substantiate their claims, must demonstrate either (a)
continuous adverse possession under color of title since January
6, 1902, supported by payment of taxes on the land, or (b) con-
tinuous adverse possession since March 16, 1889, supported by
payment of taxes, but without color of title.

With respect to all lands and water rights found to have been
lost by the Pueblos which might have been recovered by season-
able prosecution on the part of the United States, the United
States was to reimburse the Pueblos the fair market value of

# Crape. loc. sit.  Leo Crane was connected with the Indian
service for many years, serving as ageant to the Hopi and Navajo
Indians ia Arizona and later becoming Indian agents for the
Pueblo Indmns of New Mexico.

“An Act to Quiet Title to Lands within Pueblo Indian Land
QGrants, and for other Purposes, 43 Statutes 636.
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the lands and water rights. (Sec. 6.) On the other hand, the
board was to report back to Congress the value of all improve-
ments lost by non-Indian claimants whose claims were rejected.
(Secs. 7, 15.)

Other provisions of the Pueblo Lands Act provided for the
filing of suit by the United States “in its sovereign capacity as’
guardian of said Pueblo Indisns" in the nature of a bm of
discovery (sec. 1)'; the investigation of lands and lmprovements
of successful non-Indian claimants which might be purchased for
the benefit of the Pueblos (sec. 8), the patenting "of lands to
successful non-Indian ¢laimants (sec. 13) ; the adjudication of
non-Indian claims superior to the original Pueblo grants and the
filing of recomimendations by the Secretary of the Interlor Te-
specting such adjudications (sec. 14) ; and various other matters
of procedure (secs. 6, 9, 10, 11, 12, 18, 19).

Where lands for which the pueblo title was confirmed were
inconveniently located, the Secretary of the Interior “with the
consent of the govermng authorities of the pueblo” might order
them to be sold and the proceeds, after deducting the value of
improvements of a losing claimant, were to “be paid over to the
proper officer, or officers, of the Indian community.” (Sec. 16.)

Section 17 of the Pueblo Lands Act is a measure of substantive
law directed to the prevention of future disputes rather t.hi:n to
the settlement of past disputes.

Inasmuch as past disputes had arisen generally out of con-
troversies concerning the validity of purported transfers of land
or interests in land by pueblo authorities or individual Pueblo
Indians, this section laid down an absolute rule that mo such

transfer should be of any validity in the future, unless approved

in advance by the Secretary of the Interior. Thus the&nal step
was taken in assimilating pueblo lands to the status -of other
tribal lands.* The section in question declares:

No right, title, or interest in or to the lands of the
Pueblo Indians of New Mexico to which their title has
not been extinguished as hereinbefore determined “shall
hereafter be acquired or initiated by virtue of the laws of
the State of New Mexico, or in any other manner except as
may hereafter be provided by Congress, and no sale, grant,
lease of any character, or other conveyance of lands, or
any title or claim thereto, made by any pueblo as a com-
munity, or any Pueblo Indian living in a commaunity of
Pueblo Indians, in the State of New Mexico, shall be of
any validity in law or in equity unless the same be first
approved by the Secretary of the Interior.*®

The constitutionality of the Pueblo Lands Act was upheld in
a series of cases in the federal courts in which its provisions
were applied.™ The end results of the Pueblo Lands Act are
thus described in the study of Herbert O. Brayer:*

Following the final adjudication of the pueblo titles, the
special attorney for the Pueblo Indians was faced with

e See Chapter 15, sec. 18, for a discussion of the restrictions upon
alienation of tribal lands generally.

o The possible application of this statute to internal pueblo affrirs is
discussed in sec. 5 of this chapter.

& United States v. Wooten, 40 F. 2d 882 (1930), holding that tax
payments, within the statutory requirement, need not have been made
prior to delinquency ; Garcia v. United States, 43 F. 2d 873 (1930). dis-
cussed at p. 398, infra; Pueblo de San Juan v. Unitecd States, 47 F. 2d
446 (1931), holding burden is upon Pueblo to show error in finding of
Pueblo Lands Board that lands lost by Pueblo could not have been
recovered by seasonable prosecution on the part of the United States;
Pueblo of Picuris in State of New Mexico v. Abeyta, 50 F. 2d 12 (1931).
discussed at p. 397, infra; Pueblo de Taos v. Gusdorf, 50 F. 2d 721 (1931),
holding that redemption of land by claimant after tax sale is not pay
ment of taxes within the requirements of the statute: Unitcd Stotes V.
Algodones Land Co., 52 F. 24 359 (1931), holding claimant’s adverse
possession under color of title presumably extends to entire atea covered
by such title; Pueblo de Taos v. Archuleta, 64 F. 2d 807 ; Samc v. Anaya
(1933), dismissing pueblo suits for want of seasonable prosecution where
pendency constituted cloud on settlers' titles. Sce also Op. Sol, L D,
M. 28850, December 16, 1936, interpreting sec. 13.

« Pueblo Indian Land Grants of the “Rio Abajo,” New Mexico (The
Univ. ot New Mexico Bulletin No. 334, 1939), pp. 30-31
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.the tremendous task of ejecting those .claimants whose
titles _had been declared: invalid. . This official and . the
.superintendent of the United Pueblos agency withheld any
action in’this regard until the awards made by the Pueblo
-lands board ‘had been provided for by thé congress of the
" United States and - paid to the holders.of : the rejected
claims. Following .this settlement -the special .attorney:
began the tedious process of’ clearing the Indian lands of
all‘persons’ having ‘no right ‘to 'bé ‘'upon them. At this
- writing, .August - 10, -1938;the ‘special -attorney . for: the
Pueblo Indians,. Mr. William :Brophy - of ..Albuquerque,
_ states that all such non-Tndian’ claimants have .been re-
“moved. ~For‘the first time, therefore, since late in the

“seventeenth :century, the Pueblo Indians of Neéw Mexlco ‘

are free from land controversy.

Under a special acquisitxon program the Indian service :

is proceeding rapidly to purchase such lands as were
confirmed to non-Indians by the Pueblo lands board and
the courts, and which were deemed desirable for.-the needs
of the Indians. With the conclusion of this program the
Pueblo Indians will have no grounds for further disputes

- over lands granted-them by the Spanish authorities and
confirmed by the United States.

The Pueblo Lands Act was implemented by a series of enact-
ments carrying into effect the purposes of that act. Sums of
money were appropriated for the expenses of the board ® and for
payments to the Pueblos and to non-Indian claimants, in the
cases covered by the Pueblo Lands Act and in other cases which
Congress deemed worthy of special consideration because of
inadequacy of awards or special hardships.”

The Pueblo Lands Act was further implemented and amended
by the Act of May 31, 1933, a comprehensive measure directed
primarily to the execution of awards under the original act.
Section 1 of the Act of May 31, 1933, provides that appropria-
tions for awards to the Pueblos

* * + shafl be expended by the Secretary of the In-
terior, subject to approval of the governing authorities of
each pueblo in question, at such times and in such
amounts as he may deem wise and proper; for the pur-
chase of lands and water rights to replace those which
have beeén divested from said pueblos under the Act of
June 7, 1924, or for the purchase or construction of reser-
voirs, irrigation works, or other permanent improvements
upon or for the benefit of the lands of said pueblos.

Section 2 of the act authorizes awards in addition to those
made by the Pueblo Lands Board to tt_}e following Pueblos:
Jemez, Nambe, Taos, Santa Ana, Santo Domingo, Sandia, San
Felipe, Isleta, Picuris, San Ildefonso, San Juan, Santa Clara,
Cochiti, and Pojoaque. The Secretary of the Interior is directed
to report back to Congress errors or omissions in the authoriza-

tions contained in this section “measured by the present fair "

market value of the lands involved” (p. 108-109).
Section 8 of the act authorizes money awards to white settlers
and non-Indian claimants whose claims have been- rejected by

6 Act of January 20, 1925, 43 Stat. 753; Act of February 27, 1925,
43 Stat. 1014; Act of March 3, 1926, 44 Stat. 161; Act of April 29,
1926, 44 Stat. 330; Act of February 24, 1927, 44 Stat. 1178; Act of
February 15, 1928, 45 Stat. 64 ; Act of May 29,°1928, 45 Stat. 883; Act
of January 25, 1929, 45 Stat. 1094 ; Act of April 18, 1930, 46 Stat. 173.

® Act of December 22, 1927, 45 Stat. 2; Act of March 4, 1929, 45 Stat.
1562; Act of May 14, 1930, 46 Stat. 279; Act of February 14. 1931,
46 Stat. 1115; Act of March 4, 1931, 46 Stat. 1552 Act of April 22,
1932, 47 Stat. 91; Act of July 1, 1932, 47 Stat. 525; Act of February
17, 1933, 47 Stat. 820; Act of June 16, 1933, 48 Stat. 274; Act of June
16, 1933, 48 Stat. 254; Act of May 9, 1935, 49 Stat. 176: Act of
August 26, 1935, 49 Stat. 800: Act of June 4, 1936, 49. Stat. 1459:
Act of June 22, 1936, 49 Stat. 1757 ; Act of May 15, 1936, 49 Stat. 2294 ;
Act of August 9, 1937, 50 Stat. 564; Pub., No. 15, 76th Cong., 1st sess.
{March 28, 1939) ; Pub., No. 68, 76th Cong., 1st sess. (May 10, 1939).

48 Stat. 108. An exhaustive analysis of the reasons for this legis-
lation will be found in pt. 20 of the Survey of Conditions of the Indians
in the United States (71st Cong., 2d sess., Hearings, Sen. Subcomm,
of Comm. on Ind. Aff.) pp. 11081--11317. And see American Indian Life,
Balletin No. 10 (January 1932), pp. 1-7.
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the Pueblo'Lands Board - (p. 109). Again the Secretary of the

' Interior is directed to report back to Congress errors in - the

amount specified measured by the present fair market value of
the lands involvéd (p. 109).

Section 4 of -the act directs the Secretary of Agriculture to
issue a permit to the -Pueblo of Taos:“upon application of the

“governor-and council thereof,” such permit to-grant to the Pueblo -

the right to use certain.designated lands “apon which lands said

-Indians depend for water supply, forage for-their domestic live-

stoek ‘wood and timber for their personal -use and as the scene
of certain of théir religious ceremonials” (p. 109).™ $

Section § of this act regulates the manner in whlch the Secre-
tary of the Interior may disburse funds awarded to the. Pueblo
in purchasing lands, water rights, options, ete. (p, 110). This
section contains the following provisos establishing the policy of
pueblo control, subject to departmental consent, in the utilization
of pueblo funds:

That the Secretary of the Interior shall not make any
expenditures out of the pueblo funds resulting from the
appropriations set forth herein, or prior appropriations for
the same purpose, without ﬁrst obtaining the approval of
the governing authorities of the pueblo affected: And pro-
vided further, That the governing authorities of any pueblo
may initiate matters pertaining to the purchase of lands
-in behalf of their respective pueblos, which matters, or
contracts relative thereto, will not be binding or concluded
until approved by the Secretary of the Interior. (P. 110.)

Section 8 of this act safeguards the right of the Pueblos to
prosecute independent suits for the recovery of lands claimed by
third parties. This section also provides that the Pueblos may
enter into agreement with the Secretary of the Interior #c
abandon such suit and to accept instead awards provided by
this act. ‘

Section 7 of the act amends section 18 of the Act of June ¥,
1924, the original Pueblo. Lands Act, providing that the Sec-
retary of the Interior may, “with the consent of the governing
authorities of the pueblo,” order the sale of land to the highest
bidder where such land although awarded to the Pueblo is net
wanted (p. 111).

Section 8 of the act regulates the fees of attorneys employed by
the Pueblos (p. 111).

Section 9 safeguards existing water rights (p. 111).

_Section 10 provides that the awards authorized to be appeo-
pnated under section 2 of.this act to the Pueblos shall be appro-
priated in three annual installments begu.mmg w1th the fiseal
year 1937 (p.. 111).

D. THE. DEVELOPMENT OF FEDERAL CONTROL

The development of plenary federal control over the Pueblos of
New Mexico, inaugurated in the Enabling Act, confirmed in the
Sandoval case, and carried into effect by the Pueblo Lands Act
and supplementary statutes, characterizes congressional legisla-
tion, judicial decisions, and administrative policies in the period
from 1910 to the present. This period in the legal history of the
Pueblos is characterized by several legislative developments
which parallel the solution of pueblo land problems:

(1) A marked increase in the federal services provided for the
New Mexico Pueblos by the Bureau of Indian Affairs, under
authority of the regular appropriation acts.

(2) As a correlative of this extension of federal services, the
imposition of various debts and liens against the Pueblos.

(3) A prohibition against the alienation of pueblo lands.

(4) A number of lesser statutes further defining the status of
the Pueblo Indians.

" Qf. Act of March 27, 1928, c. 255, 45 Stat. 372, protecting the water-
shed of Taos Pueblo within the Carson National Forest.



