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As applied to the courts, jurisdiction may be defined as the
power of a court to hear and determine matters or controversies
of 8 justlclable pature arising withln the limits to which the

10n crimfnal jutlsdicdon see Chaptet "18. On the constitutional
Power of federal, ‘state, and tribal governments, see Chapters 5, 8, and 7.

' SECTION, 1. INTRODUCTION

Section 4 Federal admmzatratwe trzbunala_ -
Section 5. 'State cowerts.. -1 il L3
Section §. Tribal courts

judicial power of those courts extends. , We may considm;@e
subject of civil jurisdiction® from the standpoint of the felieral
courts, including constitutional and legislative couits, ‘such’ s
Court of Claims; and federal administrative tribunals, and*&o
from the standpolnt of the state courts, and the tribal courts

.. SECTION 2. FEDERAL COURTS

Speaking generally, it may be said that the judi¢ial power of
the United States is vested by the Constitution in the Supreme
Court-and such other courts as Congress shall from time to
time ordain and establish.?

.In considering the iurisdiction of the federal courts, it may
be observed that under the Constitution ® and laws ¢ of the United
States the federal courts exercise jurisdiction in two different
classes of cases: cases where the jurisdiction depends upon the
character of the parties, and cases where the jurisdiction de-
pends upon the subject matter of the suit. The distinction be-
tween these two classes of cases has been recognized from the
beginning. Thus, in Cokens v. Virginia® the Supreme Court of
the United States, speaking through Mr. Justice Marshall, said:

In one description of cases, the jurisdiction of the court
is founded entirely on the character of the Partles and
the nature of the controversy is not contemplated by the
constitution-the character of the parties is everything,
the nature of the case nothing. In the other description
of cases, the jurisdiction is founded entirely on the char-
acter of the case, and the parties are not contemplated
by the constitution-in these, the nature of the ease is

everything, the character of the parties nothing. * * .
(P. 393.)

t U. 8. Const., Art. I1I, sec. 1.
®Art I, sec. 2.

¢28U.s. C. A. 41,

%6 Wheat. 264 (1821).
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Taking this proposition as a point of departure, we shall-con-
stder the ‘subject briefly. in so far as the Indians are concerned,
inder the following headings :

A. Cases where the jurisdiction of the court depends on
the character of the parties, including the Usited
States as plaintiff, defendant or intervener; eases
where an Indian tribe is plaintiff, defendant or jter-
vener s cases where individual Indians are plaigtitfs,
defendants er interveners.

B. Cases where the jurisdiction of the court depends on
the character of the subject matter.

A. JURISDICTION DEPENDENT UPON PARTIES

(1) United States as plaintiff.

(a) Gencrally—It may be stated as a general proposition
that under subdivision 1 of section 41 of title 28 of the United
States Code. the district courts of the United States have juris-
diction of all suits of a civil nature, at common law or in equity,
in which the United States is the plaintiff. Ordinarily the gen-
eral jurisdiction of the district court is established by the mere
fact that the United States is plaintiff. Thus, in United States
V. Board of County Commissioners of Grady County, Oklahome.'

wherein the United States sought to enjoin the defendants from

v 54 F. 24 593 (C. C. A. 10, 1931).
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st foleffect its golicles: ! It may maintain-such ‘suits, -although
it has no pecuniary interest in . the. subject~matter, thereof,
T ,burpgse of, prptectlng and enforcing jtsygoyem-
1l righits ‘and to aid in theé’ e'xecut[ori of its govern-
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:jiowérs. there is br»cain be:no. questirm as: 'to.thé tmthoxity of the
‘Unitbd“States‘to_ apply to its’ own dourts for relief.' :“In cases

“At, may be stated.that as a general rule it must haye an interest
:in:he. subject ‘matter or purpose of the suit-and the, reliet sought
‘|%itr ititerest does: not nécessarily have to ‘be‘a becumary onej
it is sufficient if it is a governmental one.® ‘

itself. need not-exist In cases involving restricted :Indian lands *
or 'land in which the 'Umted States is trustee -1t is well settled
éhat the’ United States; by virtne' of its peculiar relations with
the Indians—otten called “guardianship” ”‘——or 4§ trustee of
their property has the capacity and the duty to effectuate Gov-
.ernment policies by protecting and enforcing their rights in
_property held by it as trustee,* or by the Indiafis themselves in
fée simple, subject to restrictions on alienation.® =~
“The United States acts |n behalf of itself and as’ trustee or
guardian for the Indians.®® When proceeding on its own behalf
the United States is (@) protecting its guardianship over the
" Indian, and (b) removing unlawful obstacles to the fulﬂllment
of’its ‘obligations.™® In United States v. Fitzgérald ¥ the: court
said: S

The United States miy lawfully maintain suits in its own
courts to prevent interference with the means it adopts
to exercise its powers of government and to carry intd

"7 See cases Cited 1n note 181 of sec. 41 (1) of 28 U. 8: C. A.

“'Sed \Hecknian v. United States, 224 U. S. 413 (1912). and'cases Cited
therein. .

°On the general question Of the right of the United States t0 institute
sutt for thé benefit of a third- party. see United States v. SBasi' Jacinto
Tin Co., 125 . S. 273. 286 (1888): Qurtner v. United States, 149 U. 8.
662 671 673 (1893), On the general subject of the right of the Govern:
ment 1O’ sue. see |N re Debs, 158 U. S, 564, 584 (1895).

% Heckman v. United States, 224 U. 8. 413 (1912) ; also see 25 Harv.
L. Rev. 733, 740 (1912).

u Morrow V. United States, 243 Fed. 854 (C. C. A. 8, 1917).

2 See Chapter 8. sec. 9.

1B United States v. Candelaria, 271 U: S. 432 (1926).

1 Goat v. United States, 224 U. S. 458 (1912) ; Deming | nvestment Co.
v. Usiited States, 224 U. S. 471 (19x2) ; Hecknian V. United States, 224
U. S. 413 (1912). The United States represents its own interest in
“enforcing Ilaws for the protection of Indians for whose benefit the suit
wag brought. Heckman v. Unjted States, 224 U. 8. 413, 444- 446 (1912).
Also see. t[nited States V. Hinnesota, 270 U.'S. 181 (1926). °
s By Virtue 'of itS own interest and’ the iiterest of the tribe, see
Brewer Bliott Qil & Gas Co. v. United States, 260 U. S. 77 (1922) ; by
virtue of its interest in maintaining’ restrictions and Indians in pos-
session, Privett V. United States, 256 U.'S. 201:(1921). Also see’ Heck-
man v. United States, 224 U. S. 413 (1912) ; United States v. Title In-
surance ‘0o, 265 U.'S. 472 (1924)'; Osage Oounty Motor Co. V. Umted

) . constitutiona], 4k
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régarded as the legal relationship of tmsteeship which gives
the United States the capaCIty to sue on behalf of the Indians,

: 18 The Supreme .,onrt of the United States. in Uﬁited Btatcs gv Minne-
mta 270°0. 8. 1871 194 (1926) said: 1 . .0 RTINS
%4 el {hé Untted States has'a real and direét: interést In the
‘matter’ presented for examipation awd adjudication... Its interest
of its guardianship over the. Indians and out of, its rizht
e aid of a court of equity in removing uhlawful ob-
he fulfillment of -its obligations; and in:both aspects
is one which is vested in it as & sovereign. . Heckmean
tates, 224 U. 8. 413, 437-444; United Statcs v. -Osgage
1 U. S..128. 132-133: LaMotfe v, United ‘Sfates, 25¢
. 8./570, §75 ; Cramer v. United smm, 261 U. §:'219,:232; United
States v, Beobe. 127 U. S. 338, 342-343 : Uniicd States v. New
+. . Orleans Pacific. Ry. Co., 248 U. 8 507. 518 .
And see United States v. Nashville, Chattmwoga & 8t. Louia Rv Co 118
0. s. 120 126 (1886)
93017 Fed.’ 295 (C. C.A. 8 1912). This case was quoted with::ap-
proval in Cramer v. United States, 261 U.. S. 219. 232-233 (1923)..;; . -
-8 See United St tes v. Winans, 198 U. S. 371 (1905) ; Seurert Bros. Co.
v. Un{ted States, 249 U. 8. 194 (1919) (suits brought to grevent inter-
terence with Indihn fishing rights secured by treaty).
18 The;cﬂ'(.‘!]’.t Court of Appeals in the case of United States v. Colvard,
%9 F. 2d 312 (C.|C. A. 4, 1937) said:” .
« s + poep if thetitlewere not in the United States: there can
be po question as t0 the right of the United States to: Institute
suit _for tlee protection of the rights of these Wards of the ‘ation
In and totheir property. (P. 314.
But.of. Hy-yu-tseimil-kin v. Smith, 194 U. S, 401 (1904)" :
" » gnited Statex v. Brown, 8 F.2d 564 (C. C. A. 8; 1925), cert. den.
270 U. 8. 644 (1p286) ; but cf. McCurdy v. United States, 246 U S 263
(1918). ’
" = Deming Investment Co. V. United ‘States, 224 U S 471 (1912) H
Mullen v. United States, 224 U. S. 448 (1912) ; Goat’v. OUnited .States,
224 U. 8. 458 ( 912) ; United States v. Waller, 243.U. S. 432 (1917).
Accotd United States v. Bartlett, 235 U. 8. 72 (1914) ; Umted States v.
Chase, 245 U, 8. 89 (1917). Also sce Uiiited States v.. . He:
379 (1916) Co tra United States V. Apple, 282 : Fed
1918) .-
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to recover illegal taxes or restrain collection of taxes levied on
land freed from restrictions.™ a

‘The, United States may sue to enjoin the imposition of local
or state taxes on allotted lands or permanent improvements
thereon, or personal property obtained from the United States
and used by the Indians on the allotted lands. The |eading case
1in which the United States obtained an injunction against
gopnty officials attempting to tax allotted lands durlng the trust
period is the case of ‘United States v. Rickert.” ~ The Supreme
Court said: . -

.t We do not perceive that the Government has any remedy
at law .that could be at all efficacious for the protection
of its rights in the property in question and for’the attain-
“ment of its purposes in reference ' to thesé Indians. If
the personal property and the structures on -the land were
sold for taxes and possession taken by the purchaser, then
the Indians could not be maintained on the allotted lands
and the Government, unless it abandoned its policy to
maintain these Indians on the allotted lands, would: be
compelled to appropriate more money and apply it in the
erection of other necessary structures on the land and in
the purchase of other stock required for purposes of
cultivation. And so on, every year. It is manifest that
no proceedings at law can be prompt and efficacious for
the, protection of the rights of the Government, and that
adequate relief can only be had in a court of equity,
which, by a comprehensive decree, can finally determine
once for all the question of validity of the assess-
ment and taxation in question, and thus give security
against any action upon the part of the local authorities
tending to interfere with the complete control, not only of
the Indians by the Government, but of the property sup-
plied to them by the Government and in use on the
allotted lands. Railway Co. v. McShane, 22 Wall. 444;
Coosaw Mining Co. v. South Carolina, 144 U. 8. 550,
564-66.

Some observations may be made that are applicable to
the whole case. .It is said that the State has conferred
upon these Indians the right of suffrage and other rights
that ordinarily-belong only to citizens, and that they ought,
therefore, to share the burdens of government like other
people who enjoy such rights. These are considerations
to be addressed to Congress. It is for the legislative
branch of the Government to say when these Indians shall
cease to be dependent and assume the responsibilities
attaching to citizenship. That is a political question,
which the courts may not determine. we can only deal
with the case as it exists under the legislation of Congress.

The Supreme Court,” in holding that the United States may
sue to enjoin discriminatory state taxes levied on allotments of
noncompetent Osage Indians, said:

Certain is it that as the United States as guardian
of the Indians had the duty to protect them from spolia-
tion and, therefore, the right to prevent their being illeg-

ally deprived of the 9property rights conferred under the
Act of Congress of 1906, the power existed in the officers

5 Morrow v. United States, 243 Fed. 854 (C. C. A. 8. 1917) ; McCurdy
v. United 8tates, 264 U. S. 484 (1924). Also see Board of County Com-
missioners Of Tulsa County, Oklahoma V. United States, 94 F. 2d 450
(C.C. A. 10. 1938) : and United States v. Moore. 284 Fed. 86 (C.C. A. 8.
1922). in which the United States brought suit to recover royalties paid
ander an assignment illegally made during the period of restrictions,
after the period had expired. The court said, in United States v. S8outh-
ern Surety Co., 9 F. 2d 664 (D. C. E. D. Okla. 1925) :

« « =« removal of restrictions against the alienation of allotted
land does not preclude the United States from maintainin ﬁn
action to remove a cloud megauf placed on such title during the
restricted period. This action 1s properly brought in the name
of the United States. (P. 665.)
United States v. Gray, 201 Fed. 291 (C. C. A. 8, 1912) ; and United
States v. Sherburne Mercantile Co., 68 F. 2d 155 (C. C. A. 9. 1933).

The Federal Government may sue to recover taxes illegally levied
upon Personal property such as livestock and farm implements which 4t
issued to members or to a tribe, United Statés v. Dewey County, 8. D., 14
F. 2d 784 (D. C. S. Dak. 1926).

* 188 U. 8. 432, 444, 445 (C. C. A. 8, 1903).

® United States. Osege County, 251 U. S. 128 (1919).

JURISDICTION

‘ment of |the purpose stated. Indeed the Act of Co

of 1917,/ providing for the appraisement of the lands in
terms, treated the ‘power of the officers of the United
States tp resist the illegal assessments as undoubted. .

which i thus established disposes of the proposition that

because | of -remedies afforded to individualsiunder the
- state law the authority of a court of equity could not be
- invoked ‘by the ‘Upited- States. . ‘This. necessarily: follows

‘because, in the first:place, as the guthority of the ‘United

States ‘eJx

tribe ttiobviously resulted :that the interposition of a
court of|

“ U.:8. 73, 81; Boise Artesian Water- Co..v. Boise City,
213 U. S| 276, 283 ; Greene v. Louisville & Interurban R.-R.
Co,, 244 U. 8. 499, 506) ; in the second place because, as

the wrong relied upon wsas not a meré mistake or error
committed in the enforcement of the state tax laws, but

the state officers for the purpose of destroying the rights
of the whole class of non-competent Indians, who wete
subject to the protection of the United States, it follows
that suc

gave rise to the right to invoke the interposition of:a
court of equity in. order that an adequate remedy might
be afforded.
Reagan v. Farmers’ Loan & Trust Oo., 154 U. S. 362,390 ;
Pittsburgh, etc., Ry. Co. v. Backus; 154 U. S. 421; Qoulter
v. Lowisville & Nashville R. R. Co., 196 U. 8.599; Raymond
v. Clu'ca:Eo Union Traction Co.. 207 U. S. 20 ; Greene .
Louisville & Interurban R. R. Co., 244 U. S. 499, 507. ¥a
fact the subject is fully covered by the ruling in Unien
Pacific R. R. Co. v. Weld County, 247 U. S. 282 (pp.
133, 134). s

Where restrictions on land are transgressed, the Governmept
can choose such legal remedies as are necessary to protect the
Indian. - It may maintain an action to quiet the title to land ; * set
aside conveyadces made prior to the expiration of the trust
period, restore possession to the Indian even though the allottee
is a citizen,” or where title has been vested in the allottee but
the right of alienation is restricted.”® The Government may
bring suit to ¢ancel deeds and mortgages; * to set aside con-
veyances ; ® toi annul a patent issued by the United States in
order to establish possessory rights of individual Indians; ® to
set aside inequitable contracts;* to sue for a cancellation of a
mining lease ahd assignment of rents and royalties issuing there-
from; ® to cancel oil and gas leases.*® The Government may sue
a lessee and a isurety company which signed a faithful perform-
ance bond, for a breach of a lease, involving trust lands, made

*Title to distributed land claimed by, or thought to be the property
of, an Indian, may be determined by suit brought by the United States
to quiet Indian title. United States v. Wildcat, 244 ©. S. 111 (1917) ;
United States v. Atkins, 260 U. 8. 220 (1922) ; United States v. Title
Insuronce Co., 265 U. S. 472 (1924) ; United States V. Jackson, 280 U. S.
183 (1930).

* Botoling v. United States, 233 U. 8. 528 (1914) ; and Tiger v. Western
Inrcetaerrt Co., 221 U. 8. 286 (1911). Knoepfler, Legal Status of the
American Indian and His Property (1922), 7 Ya. L. B.. pp. 232, 248.
The- Aet of June 25, 1910. 36 Stat. 703, 744, and the Act of July 1. 1918,
39 Stat. 262, 312, and subsequent appropriation acts grovided for the
expenses of such, suits.

# Ali conveyances Of such land made ‘prior to the expiration of the
restriction on alienation arevoid. United States v. Noble, 237 U. S. 74
(1915).

» Deming Investment CO. v. United Staten, 224 U. S. 471 (1912).

® United Statds v. First National Bank, 234 U. S, 245 (1914).

@ Cramer v. United States, 261 U. S. 219, 232-233 (1923).

2 United States . Boyd, 68 Fed. 577 (C. C. W. D. N. C. 18953).

32 United States v. Noble, 237 U. S. 74 (1915).

* Brewer Eiliott 0il and Gas Co. v. United States, 260 U. 8. 77 (1922).

question, by necessary implication, if' not in' express:

tended to' all the nion-competent members of the"

equity to prevent the wrong-complained-of was ;%"

essential in order to avoid a multiplicity of suits (see .. .
. Union Pacific Ry. Co. v. Cheyenne, 113 U. S. 516 Smyth v. .~
- Ames, 1689 U. 8. 466, 517; Cruickshank v.. Bidiwell,' 176 - -

of the United States to invoke relief for the. accomplish-

And the existence of power in. the United States to gue .

a systematic and intentional disregard of such laws by -

class wrong and disregard of the state statute .

3

Cummings v. National Bank, 101 U. S, 153;"
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by an .allottee and approved by the Secretary. . The United
States -may sue to enjoin trespassing on tribal lands .and on
;restrlcted allotments.™ It..may enjoin the assertion ot rights
under leases ot restricted anotments -or; of land held by . the
Unlted States in, trust for a tribe obtained from-an Indian with-:
out contorming to the statntory and admlnistrative requirements,
-and may. enjoin the negotiatlon of such. unlawful leases in the

restrictions has expired, and to whlch tbe United States has no
title, is upheld in many cases, among - them: United Statea v.

Moore, ! in ;Which the :United States -broughit suit to. recover
royalties pald under an assignment illegally made dnring the
period, ot restrictions; the suit being brought after the. period had
expired.“’

(d) Buits involvmg personal property.-The United States
may maintain an action for trover ; “* an action to replevy timber
cut by a few members of a tribe from a part of a reservation
not occupied in severalty, and made into saw logs and sold to a
third party ; © and to replevy a team of horses bought by the
superintendent of an Indian agency with the trust money of an
incompetent Indian, where the bill of sale recited the source of
the purchase money, even though the defendant had incurred
expenses for veterinary services and for care of the team while
it was in the control of the Indian.®

The United States may recover damages for the wrongful
taking of wool sheared from sheep furmshed to an Indian by
the Government to be used on his allotment,”® and for the recover
of funds disbursed after a certificate of competency was issued,**

35 Onited States v. Gray, 201 Fed. 291 (C. C. A. 8, 1912).

3 Ash Sheep CO. v. United. States, 252 0. 8. 159 (1920). Also see
Taylor v. United States, 44 F. (2d) 531 (C. C. A. 9. 1930).

3 United States v. Flowrnoy Live-Stock and Real Estate Co., 71 Fed.
576 (C. C. Nebr. 1896). Also See Brewer Blliott Oil and Gas Co. v.
United States, 260 U. 8. 77 (1922).

* |n United States v. Morrow; 243 Fed. 854 (C. C. A. 8, 1917), suit was
brought by the United States not as guardian but as trustee of lands
for a mixed-blood Indian agalnst Becker County, Minn., officials to
restrain collection of taxes levied upor certain allotted lands. In this
ease the Government had terminated the guardianship over the Indian
owner with respect to his land by the_Aets of June 21. 1906. 34 Stat.
825, 353, and March 1, 1907, 34 Stat. 1015,"1034. The court held that
the right of the Indian to hold his land free from taxation for the trust
period of 25 years was a vested right which the Qevernment could not
alter and that hence where the Indian was elaiming no rights under the
Acts of June 21, 1808, and March 1, 1907, but was insisting upon holding
his land under the trust patent his land could not be taxed by the state.
The relationship between the United States and the Indian with respect
to thisvested right waslooked upon by the court asthe legal relationship
ofdtrusteeship, giving the United States eapacity to sue in behalf of the
Indian.

» 284 Fed. 86 (C. C. A. 8, 1922).

« See also United States v. Gray, 201 Fed. 291 (C. C. A. 8. 1912). and
United States v. Southern Surety Co., 9 F. 24, 684 (D. C. E. D. Okla. 1925),
in which it was de )

of redrictions against the alienation of allotted

laid does not preclude the United States Prom mamtamln an ac-
tion toeéamove cltwd ihegally placed itle d rm the
restricted perjod, This a n | properly oug t |n

of the United States.

And see United States v. Hherbume Mercantile Oo.,, 68 F. 2d 155
(C.C. A 9.1933).

@1 Pisie River Logging ¢ | mprovement Co. v. United States, 186 U. S.
279 (1902).

«t United States v. Cook, 19 Wall. (86 U. S.) 591 (1873).

¢ United Btates v. 0’Gorman, 287 Fed. 135 (C. C. A. 8, 1923).

a United States v. Fitzgerald, 201 Fed. 295 (C. C. A. 8, 1912).

* |n the ease of United States v. Mashunkashey, 72 F. 2d. 847 (C. C. A
10, 1934). the court said :

Put we entertain no doubt that a court of equity has the power
to cancel it (certificate of competency) effective from the date of
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nd. may. bring: action for rent on behalf .of an individual In-
ian“ or.a tribe. It may recover restricted funds deposited

12 local bank, s ach indebtedness of the bank being an indebted.
ess to the United. States and entitled to .priority over other
eposits.® Y -
.(e); Other suits.-The right of the United States to bring suit-
n, behalf. of :Indians-has been upheld in a variety of :¢ases not
;volvlng restricted ;property. Thus it has. been held. that. the
tovernment may -recover, in a suit filed in.connection wlth a. con-
ract .of, employr ent of Indiansg in a wild-wwt show.. The dam-
ges would include breach of contract.and .expenseé incurred
etumlng the Ingians to the agency, as .well: as-the.amount due
ke, Indlans -
(f ) En'ect of judgment —'J.‘he Government is not bound unless
b is a party to the litigation. o . No judgment of any.court, state
r federal rendered .in a suit between an Indian.and a private
arty, involving | property under the control .of the Government,
o which the Goyernment is a stranger, can bind-the Government
r ity administrative officers.”. Where the Government has em-
loyed and pald a special attorney to represent the Indians, or
he United States Attorney has joined as associate counsel with
he attorneys representing the Indians-in the htlgation and ﬁ]ed
.. motion to vacate the judgment, the United States is bound
is éffectively ag if it were a party, by the judgment. in & suit
nstituted and |prosecuted to fina! judgment by this speclal
ttorney.® ‘ ’

its issuance as to persons participating in the aets evoking the
cancellation or baving knowledge of the facts and acquiring rights
with that knowledge. (P. 850.)
4 United States|v. Ohase, 245 U. S. 89 (1917).
“Kirby v. United States, 260 U. S. 423 (1922).
“ Bramwell v. [. 8. Fidelity Co., 269 U. S. 483 (1926).
s United States v. Pumphrey, 11 App. D. C. 44 (1897).
© Sunderland v. United States, 266 U. 8. 226 (1924) ; Privett V.
Tnited States, 256 U. 8. 201 (1921). The United States fs an indis-
rensable party to condemnation proceedings brought by the state te
equire a right-9t-way over lands which the United States holds in
rust for Indian jgilottees, Minnesota v. United States, 305 U. S. 382
'C. C. A. 8, 1939).

@ Bowling v. United States, 233 U. 8. 528 (1914) ; United States v.
3oard of Nat. Missions Of Presbyterian Church, 37 F. 2d 272 (C. C. A.
0, 1929).

v. Candelarig, 271 U. 8. 432 (1926). Also see Op.
., August 6, 1934. For other examptes of a special
to assist in the conduct of legal proceedings pertain-
ng to claims in|bébaif of Osage Indians for the recovery of royaities
m oil produced from tribal lands, see Act of August 25, 1937, 50 Stat,
305; Act of March 2, 1895, 28 Stat. 843, 859-860; Act of June 4, 1897,
30 Stat. 11, 56;|Act of July 1, 1898, 30 Stat. 597, 641; Act of March
3, 1899, 30 Stat. 1074, 1113; Act of June 25, 1910, 36 Stat. 703, T44:;
Act of August 24, 1912, 37 Stat. 417, 464; Act of August 1, 1914, 38
3tat. 609, 653 ; Act of March 3, 1915, 38 Stat. 822, 886 ; Act of July 1.
918, 39 Stat. 262, 312; Act of June 12, 1917, 40 Stat. 105, 156; Act
of July 19, 1919, 41 Stat. 163, 208; Act of March 4, 1921, 41 Stat
1367, 1411,

Mr. Justice Van De‘ auter, in the case of Uniled States v. Candelaria,
aid :

The Indians of the pueblo are wards of the United States and
hold their lands subject to the restriction that the same cannot
be alienated {n any-wise without its consent. A judgment or
decree which operates directly or indirectly to transfer the lands
from the| Indians, where the United Sta has not_ authorized
or appeared in the suit, infringes that restriction. The United
States bak an interest {n maintaining and entorcing the restriction
which cannot be affected by such a ju ent or decree. This
Court has said in dealing with a like situation: “It necessarily
follows that. as a transfer of the allotted lands contrary to the
inhjbition of Congress would be a violation of the governmental
rights of the United States arising from its obligation to a
people, no stipulations, contracts, or judgments rep-
dered in suits to which the Government is a stranger, can affect
its interest. The authority of the United States to enforce the
restraint lawfully created cannot be impaired by any action with-
out its consent.” Bowlin X and Miami Improvement Co. v. United
States, 233 U. 8. 528, 534. And that ruling has bee: ognized
and given effect in other cases. Priveft-v. United States, 256
204 ; Sunderlond v. United States, 266 U. 226 232,
(Plg 443-43 .)

ut, ag it appears that for many years the United States has
and paid a special attorney to represent the Pueblo




o t&apaclty to ‘Sue and ‘deford "wify'
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In United States v. Oandelaria™ two Judgments had been ‘ob-

< tafived agalnst a’ Pueblo in New Mexico’ ln ‘sults’ brodght by it,
fd”dear titié to its’ land—one 1ol terrltory courf,‘conc!uded in
“Whe"state’ cotirts | 'dfter Htateéhcod, and ‘thé other " the" fedéral.

‘court—in neither of which the United States was a party
"Ordinarily’’ Judgments rendered in'a suit‘ to: whlch the' United;
‘Stat&"is ‘iof ‘a party ‘itre’ not*blndlng upor : the "United States:
- “The ¢ourt; aftér adverting to the fact that under térritorial laws
-§dhctidned by Congress, the ' Piisblo 'was 8" fiiristic pérson; wit
Tesi)et‘:t“to W ‘laﬂd,"elthig ‘Lane
‘v"TPweblo ‘of *Sdnta Rosa™ héld@"

"Mexi¢o Hiud Jhrisaiction to: ‘énter a Judgment in‘an’ action‘by an
. Iudlan Pueblo agalnst opposlng claimants concernlng title to!
sland, Which ‘Would' b&* ‘doticlusive ‘on - the“Uillted States if :
“latter suthorized th¢-bringing’ or” prosschtion of’ the St} or {¢
-4’ iittorney employed by : the U‘nited States' apﬁea‘r“ed ‘on beham
ot ‘theé " Pueblo 1n the'chse:: T ; i
< /Fhé-United States is not bound by a judg'inent-lnwhlch a
trlbat ‘attorney, employed by the tribé’ under 4’ contraet’ ‘approved
by ‘the:‘Sécretary ‘of: the - Interlor and ‘pajd from ‘tribal funds,
-had appeared ‘and represented’ individual Indians. ~ In Logan v.
‘United ‘States,™ the’ Circuit Court of Appeals sald o

* v T sustaln the plea appellant’s counsel relies
i upon United States v. Cafidélaria;, 271 U..S 482, 48 .8 Ct,
« : S8, 70 L.Ed. 1023. The distinction, as we see it, between
that case and this is that it appears therein :that_the
attorney who represented prior litigation in a case of the
same.character and between the same parties in the state
court was employed and paid by the United States, where-
as in this case the superintendent and his attorney in
making the interplea in the probate court, were not paid
as such officers by the United States § but annual agpro-
priations. have been made by Congress -apd were belng
made at that time; and it was provided-that they shoul
be paid out of the. funds held by the Secretary of the
Interior for the Osage Indians. The tribal attorney was
selected by the tribe. They were not, therefore, the rep-
resentatives of the United States in making the interplea.
There is no showing that the Secretary of the Interior
advised that the interplea be made. We, therefore, con-
clude that the United States, as plaintiff in this suit, was
not bound by the action of the eounty court ia denying
the interplea. * + . (P. 698.)

It the United States is entitled to Institute an action on its
own behalf and on behaif of the Indians, the Indians cannot
determine the course of the suit or settle it contrary to the
position of the Government®™ The Indians, being represented
by the Government, are not necessary parties.”

Indians and Yook after thelr interests, our answer is made with
the qualiﬂcatio that e decree was rendered in a suit begm'
and ubvthespeaal attorney se em kx’ed and pai
thlnk t e Unltod States iz as effectvally conc® it Were
a4 party to thke SUIt. Souffront v. com{oantc des Sucredes, 217
U. 8. 475. 486; Laovejoy v. Murruv, Wall. 1, 18:. Clafin v
Fletcher, 7 Fed. 851. 852 f Duden. 86 Fed. 402. 404
James v, Germania fron CO.. 107 Fed. 507, 613, (PP, 443-444)
=271 U. S. 432 (1926). See sec. 2A(1) (f), supra. See Chapter
20. sec. 7.
%249 U. 8. 110 (1919).
* 58 P. 4d 697 (C. C. A. 10. 1932).
& Heckman v. United States, 224 U. S. 413 (1912) ; also see Puedlo of
Picuris in 8tate Of New Meico v. Abeyta. 50 F. 2d 12 (C. C. A. 10, 1931).
% Minnesote v. Hitchcock, 185 U. 8. 373. 387 (1902). In the case of
Heckman v. United gtates. the Supreme Court said:

The argument necegsarily proceeds n the assumption that
the t’h TS by the United States s of
represenmtll%%é) Raracter -thy at aithough the Unltgﬂ

incomplete .or

Stat pb virtue of thEguardlanshiplthas retained, Is Prosecutin

this suit for the gurpose of enforcing the restrictioos Con%1
has imposed, and hus SECUring possession t0 the.Indians,

regence as partles 0 the guit Is esscatial to thelr Protect|on

}rlhlts position Is vivholl untenable. T
plete representation t
fo_acting on behalf of these dependents-whom Conxress With
respect to the restricted ladnds. has NOt Set released from tutelage
Its efficacy does NOU 8 upon the Indian’s acauiesc g\&%

. does. NOt rest UPON conve tion, -NOT is -it cireumscril Y rules
which govern private relations. It is a representatlon whic

-:|| taxes“wron, ully deducted by “the’ Indian' s\'x'perlnte

The 6-yea statute of Hmitations whlch funs’ ‘against the Unlted
Qtates in rel _tion to annumng land’ patenfs is lnappitcable hhe‘},
tﬁ 'suif is™t r protect’ the’ tighits” ot In ns, *dngd does HHF
ag‘alnst mei bers of 'Iodian’ tribes for’ clalms' on’ federal hidouk -
0t ok
15 also- settied’ tbat" 'm"kta*tdt&"e:
‘other state” statutes Hdithier Blad pow Hae Yigiy

tunds ‘due’ to them.* ' It
llmltatio'i\‘-“d

that “the stﬁte iconirt ‘ot ‘Nevw:f

lapplication to the United States when suing. to' enforce & pﬁﬁhc

right' or 0'p otect the interdits’of 18 WAL owdw il 5

igrést "provides 'a” 's‘tatut‘ory‘ m&eth%d“"&of"aetéﬁ:ﬂmz '
Indian"lapd @ldims, and""t‘b it 15 “Beld “invaita) the T Uiﬁaéa.
it o'pils ; equestlon" shrrnt ansthel Yo
tés instruct the Atfomey éénéra‘l 'tb‘%ﬂhk*sdi’t*"{h-

t s 11!1 \."§|

duthorize’ tht ‘Attorney General upon b request ot the Sedre-
farr 'of ‘the \nterior, to’ appear in uit§ 1nvb‘!v‘ing"Indldn uﬁt’ﬂb&l
Iands with ut requiritg Indians to ’be 'made ’pérties or. tﬁBi‘

(2) Unite
the Unlted

tates cannot be sted in any court, whether’
r federal, : !

thout i ts consent.®” - :
lty of the: United States to s‘uit‘ without its coﬁsent

g

sour ce to the plenary control of, Con in
e protection of the”Indians -under care, #n
recogn 1imitations 'that are- lnconulstent ‘with ithe-
charce of the national duhy .- o T

the United Statés instituted this ‘sait, it unde
represent, and did represent, the Indian.grantors whose

vey -

ances it sougbt to cancel. It was not necessary to-make;the
grantors rties, for the 'Governmernt was: fu court: on’:the
behalf. |Their presence as parties could not add. to,.or g

from, the effect of the proceedings to determine’ the : vimdxthn
of the restrictions and the consequent invalldttgegf ‘the;; ollwey-
ances. As by the act of Congress they were preclu
ing their lands, they were likewise precluded from nklng any
in the legal proceedings instituted by the Government to
the restrictions which: would render. such -procesdings
ineffectual or zive support to the prohibited. acts,
colud not be dismissed upon their consent:’ they could” net vom-
proiise it ; nor could they asume any attitude with respect wﬂldr
interest | which would derogate from its:complete repmm%m
by the Unlted States. This is inyolved. necessarily in the concla-
sion that the United States is entifled to- sue. und in-the utnre
and purpose of the sult. " (Pp. 444-4450) "

s Cramer v. |United States, 261 U. 8. 219°(1923). See also Fiited
Ytates v. Minnesota. 270 U. S. 181, 196 (1926).

34 Op. A. G.302{1924).

® nited Sta es v. Thompson, 98 U. S. 486 (1878) ; Ches. & Del:"Canal
Co. v. United States, 250 U. S. 123, 125 (1919). United stata v. Minne-
ota, 270 U. 8. [18i, 196 (1926).

The same rule is applicable to the principle of laches. ' See United: itefcs
7. Nashville, etc., R’y Co., 118 U. S. 170 (1886). The Governfient
~etains such am interest in restricted lands as would render appllchbte
the well-settled| rule that the statute of limitations does not ran agtlﬂst
the sovereign. |Schrimpscher v. Stockton. 183 U. 8. 280 (1902)

When the United States sues on behalf of an Indian tribe to recover
rompensation from a rallroad. it stands in the shoes of the teibe and is
wund by estofipel. United States v. Ft. Smith & W. R. Co., 193" Fed.
21t (C. C. A. 8 1912y,

© United Statea v. Atking, 260 U. S. 220 (1922) ; United States v. Title
fnsurance Co., 265 U. 8. 472 (1924). Also see United States v. Wildcat,
244 U, 8. 111 (1917).

@ Joint Resolution of March 3. 1879. 20 Stat. 488 (Shawnee)

& Act of Mafch 2, 1901, 31 Stat. 950, 43 U. S. C. 868. The Attorney
Geaeral i3 som etlmes authorized to employ a specinl attorney. upon the
recommendation of the Secretary. Act of March 3, 1901, 31 Stat. 1133,
1181 ; Act of April 28. 1904, 33 Stat. 452. 506.

& Joint Resolution of March 3, 1879, 20 Stat. 488 (Shawne:) s Act of

March 1, 1889. 25383§Jg6§8(§m é‘iﬁ’esﬁ

o Act of March

ess = ¢ the decisions that no suit or action Can be -maintained
against the Nation In any of its courts without its consent. = '~ ~
only recpgnize the obrious truth that a nation is. not without its

consentfubject to the controlling action of any Of its instru-

talities Or ies. The creature can rule the creator
l"(‘::‘aa"na ?:toa v"’?&f,zfmk Trfutec. C, 5‘ ?} gp
(Kansassy. Colorado. 206 U. S. 46, 83 (1907))

See also Minnesta v. United Btates. 303 U.. §. 382. ("939)' and cases
cited thereln, 4nd Sec. 3, infra. - . et
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extends to'ciises in which a state of ‘the Union is the plaintiff.
Thus in Minnesota v. United States * the Supreme Court held
that the; Upited. States‘could not be made, a- party defendant in
proceedings lnstituted by the State of. Minn&ota to condemn
allotted Indian lands held intrust by the United States for the
hllottee. ‘The coart'gaid: .7 .~ - ¢

v % rstis A proeeéding - ‘against property fn: “which ‘the

-~ United States has an:lriterest is:assuit dgainst.the United
* =States.; The 8iren, /7 Wal).-152,-1564;.Carr. v.. United Statsc
- ..887, S. 433, 437 Stanley v. Schwal ,162 U. 8. 295,
"'pare Utah Power. & Light 00.'V;, nited States, 243 U S
_389 ‘It 13 confessédly the'owner of thé fée of the Indian
i--allotted lands 'and:lLiolds the same in trust for the: allottees.
2. ;A8 ;the United:States: owns. the fee :of :these parcels, the
5.xight -of. way cannot be, condémned without .making # a
" party. (P. 386)"

But the United States cannot be made 2 party in such a suit

without its consent. - The court further:said: ~
The exemption of the United States from being sued with-
out its ‘consent eéxtends to a suit by a ‘State. Compare
Eensas v. United States, 204 .U S. 331, 842; Arizona V.

California, 298, U.-S.. 558, 568; 571,:572. Compare Minne-
 sote v: Hitcheock, 185 U. S. 873, 382-387 ; Oregon v. Hitch-
; cbck,-202 U. S. 60. Hence Minnesota’ cannot maintain this

suit against the United States unless authorized by some
act of Congress. (P. 387.)

If the required consent is given, the objection being removed,

thé;gourt may setfle the controversy invoived.”
'I!heUnlted States is improperly joined as a party defendant
in-a sult against an Indian tribe under a special act authorizing
the Court of Claims to consider and adjudicate such clafm where
neithef: the special act nor any general statute authorized suit
ugams’ixhe United States, although the United States is joined
in the'suitin the capacity of trustee for an Indian tribe.®

Term and conditions on which consent is given may be pre-
scribed and must be met-  Not only may the sovereign prescribe
the terms and conditions on which it consents to be sued, but
It may #1se determine the manner in which the suit shall be
conducted and may withdraw its consent whenever it supposes
that justice to the public requires such withdrawal.”

The cases in which the United States has expressly given its
consent to be sued in Indian matters either in the Court of
Claims or inthe district courts are numerous.™

Cases in which consent’ to be sued seem to have been attributed
to the United States without express authority from Congress
are mot so'numeérous. An instance is the case of United States

%305 U. S. 382 (1939).

¢ National Casket Co. v. United States, 263 Fed. 246 (D. C. 8. D. N. Y.,
1920).;; Keokuk & Hamilton Bridge Co. v. United Statca, 260 U. 8. 125
(1922). See sec. 3. infra. )

# Turner v, United States, 248 U. 9.354 (1919). Cf. Green v. Menomi.
nee Tribe, 233 U. 8. 558 (1914). Also see Winton v. Amos, 255 U. S, 373
(1921).

® Trest V. Farmers’ Loan ¢ Trust Co., 185 Fed. 760 (C. C. A- 2, 1911)
Reid Wrecking Co. v. United States, 202 Fed. 314 (D. C. N. D. Obio 1913).

™ United States v. Clarke, 8 Pet. 436 (1834) : Murray’s Lessee v. Ho-
boken Land and Improvement Co., 18 How. 272 (1855) ; Becrs v. Ar-
kansas, 20 How. 527 (1857) ; Ball v. Halsell, 161 U. S, 72 %gg?)

% See infra. sec.- 3, Court of Claims. See also Act of - niber 21,
1911, 37 Stat. 46, amendatory of Act of August 15, 1894. 28 Stat.
286, 305. as amended by Act of February 6. 1901, 31 Stat.-780, and Act
of March 3, 1911. 36 Stat. 1094, 26 U. S. C. 345, conferring jurisdiction
upon the district courts ‘of the United States of

¢ e gl pctions, sults ‘or proceedin, g:nlnvo]vlng ‘the right of
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oust: 6 in that -cdse ‘a- suit'Wwas Instituted by
a next friend ijaehalf of "an inconipétent: full-blood- Creek yp:
flian under gusirdian hip to- recover accumtulated roysilties whick
had come into'ithe hands of the Secretary -of the:Intertor:in
trust‘for the Indian |and were subséquently ‘distributed upon ‘a
written request in theﬁmame of’ the Indian procured by fraud:
The United -Statés ntérvened ‘in the-litigation.s By this act;
the Supreme’ Court held, * It i imipliedly: ‘consented to reasonable
allowances:: for i'services and ‘expenses,: even#if: ithe fund was
subject to statutory restrictions:i “I'bls:décision; hdwever, may
be explained by’ the fact -that the United States had mtervened
in the’suit 1o the character of ia party’ plafatiffo-rn’- i . =
{8) United Statess|asintervener.~In view of ‘the established
" | doctrine that the ‘Uafted ‘States cannot: be sued without j¢s con:
sent, the question arises:whether the United States can become
a party to a pending-stit by:intervention; and, 4t SO, under what
circumstances It appears ‘that where an intervention places
the Government in the position -of a- plaintiff, ‘as in New York v.
New Jersey ® and Oklahoma v. Tezas, the -Government ~may
properly become an intervener.- It is clear, however, that if by *
such intervention the Government: would become virtaally a
defendant in ‘the suit, 'its appearance ‘as an intervener wonld
come in direct confli¢t with the‘ruling*that -the:United States
cannot be sued. The consent of the United States cannot be
given by any officer ot thé United-States anless authority to do
0 has been conferred | \upon bim by some -act of Congress. This
proposition is ﬂlnstrated in the case of Btanley v. Schwalby,® in
which the Supreme Cdurt said:
e ox ¢ The United States, by various acts of Congress,
hare consented (to be sued in  their own courts in certain
classes of cases Elbut they have never consented to be sued
in the courts of a State in any case. Neither the Secretary
of War nor the‘ Attorney’ General, nor any subordinate of
either, has been' authorized to waive the exemption of the
United States from judicial Process, or to submit the

United States, or their propert}/ to the jurisdiction of the
court in a swi brought against their afficers. Case v.

v. Eqiiitable:

Terrell, 11 ‘Wall. 199, 202; Carr v. United States, 98 U. S.
433, 438, United States v. Lee, 106 U. S. 196, 205. ¢« o o
(P.270.)

In other words, in the absence of congressional autherity no
officer of the United States can bind the United States as a party
defendant, whether injan original suit or by way of intervention.
Instances in which the United States has. given such consent
are to be found -in the |Act of February 6, 1901,” permitting suits
for allotment in the dttrict courts of the United States, provid-
ing TOr service Of process upon the Attorney General and re-
quiring the District Attorney, upon whom service is also to be
made, to appear and defend the interests of the United States
in the suit; and in the|Act of April 10,1926, providing a process
whereby the United States may be compelled to~appear and
defend its interests in any suit pending in thé federal or state
courts of Qklahoma |ln which restricted members of the Five
Civilized Tribes are Qarties The practice adopted under this
statute is for the United States Attorney to appear for and in
behalf of the United Etates, within the statutory period, upon
service of the notice lupon the superintendent as provided by
the statute.

(4) Indian tribe

tparty litigant.-As already seen,” " the
Indian tribes within

territory of :the United States, Whlle

person, in' whol rt In t,

%y allotment of lan d‘u ?a%y Igw or treaty to
and authorizing and directing that the United States be made a part
to such'suit. This.act followed the decisions of the Supreme Court in th
cases Of Hy-yu-tse-mil-kin v. Bmith, 194 U. S. 401 (1904) and McKey V.
Kalyton, 204 U.. S. 458 (1907), In which the Supreme Court had held
that the United:States was not-a necessary party to-such suit for allot-
wment. And see fn. 184, infra.

72283 U. S. 738 (1931).

w258 . 8. 296 {1921)!

1 258 U. S. 574 (1922) ]

=162 U. S. 255 (1896)

w31 Stat. 760, 25U.8. C. 345,
T 44 Stat. 239. Cg

™ See Chapter 14, sec. q,
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having some of the attributes of sovereignty usually possessed
by independent communities, have been declared by the Supreme
Court not to be either states of the Union or foreign nations
within the meaning of Article IIK, section 2 of. the United States
Constitation giving original jurisdiction to the Supreme Court
in .controversies in which a .state of the Union or a citizen
thereof, and a. forelgn: state or subiects and ecitizens thereof
are partfes™ Consequently, an Indian tribe as such cannot sue.
be.sued; or -intervene .in any-case ;where the .original!jurisdic-

" tion ‘of .the. Supreme :Court: is invoked.”

Whether a-tribe can sue or .be sued -under the diversity of
citizenship clause:of section 41 (1) of title 28 of the United
Statés Code in the federal courts is a moot question. An Indian
tribe:as such is not a citizen within the -meaning of that clause.
If it: were incorporated. under the laws -of the United States it

could not sue or.be sued under the, diversity of ecitizenship 1

clause unless there were an act of Congress providing that a
tribe. should be considered as possessing a state citizenship for
jurisdictional purposes.™

The statutes which confer upon tribes capacity to sue or to
be sued, and the question of whether, in the absence of such a
statute such suits may be maintained, are elsewhere treated.®

(5) Individual Indian as party litigant.-As a general rule,
an Indian irrespective of his citizenship or tribal relations, may
sue in any state court of competent jurisdiction to redress any
wrong committed against his person or property outside the
limits of the reservation.® But the mere fact that the plaintiff
is an Indian does not vest jurisdiction in the federal courts.®

This belag true, the enly grounds upon which a federal court
could take jurisdiction of a suit by an Indian would be either
because Of diversity of citizenship between the plaintiff and
defendant or because the cause of action arose under the Con-
stitution, treaties, or laws of the United States. In Deere v.
8t. Lawrence River Power Company® the rule as to the first
branch of this proposition is succinctly stated:

Diversity of citizenship is not relied upon to grant juris-
diction. Nor may this action be maintained merely
because the appellant is an Indian. « * . (P. 5513
Originally the members of an Indian tribe were not regarded

as citizens unless naturalized, either cotlectively or individually
under some treaty or law of the United States, and, consequently,
they could not sue in the federal courts on the ground &f di-
versity of citizenship.* In cases, however, where an individual
Indian, although a member of a tribe, was a eitizen of the United
States by virtue of some treaty or law of Congress, if all other

™ Cherokee Nation v. Georgla, 5 Pet. 1 (1831).

% Congress cannot refer directly to the Supreme Court for adjudica-
tion of the claim of an Indian teibe, for that would be equivalent to
invoking an eriginal Jurisdiction which that court cannot exercise under
the Constitution, but the matter may be referred to an laferior court
and brought to the Supreme Court by appeal if the necessary legislation
to that end isprovided. Yankton Siouz Tribe v. United States, 272 U. S,
351 (1926). .

*'See Banker’s Trust Co. V. Tez. & Pac. Ry., 241 U. S. 295 (1916).
The words “citizens” and “atiens,” as Used ia the judiciary acts. have
been considered as including corporations. Barrow 8. 8. Co. ¥. Kane,
170 U. 8. 100 (1898).

* See Chapter 14, sec. 6.

# Wiley V. Keokuk, 6 Kan. 94. 110 (1870) : Ain-Dus-Oke-Shig v,
Beaulieu, 98 Minn. 98, 100, 107 N. \W. 820 (1808) : Brown v. Anderson,
61 Okla. 136. 160 Pac. 724. 726 (1918) ; Y-ta-tah-wah v. Rebock ¢t g,
105 Fed. 257 (C. €. N. D. lowa 1900) ; Feliz v. Pasrick, 145 U. S, 317,
330 (1892). See Chapter 8. sec. 6.

8¢ United States v. 8encca Nation of New York Indians, 274 Fed. 946
950 (D. C. w. D. N. Y. 1921).

=32 F. 2d 550 (C. C. A. 2. 1929).

% Elx v, Wilkins, 112 U, S. 84 (1884). sce Chapter 8, sec. 2.

pon the federal courts™ !

{

lements of t%deral jurisdiction were present, he could sue under
bis clause.” l

B. wmsmc‘{nou DEPENDENT UPON CHARACTER OF '
SUBJECT MATTER

As to. the character of the subject matter as an element of -3
ederal jurisdiction, it is to be observed that the cases are con. 3 -
iderably in conflict in determining whether an action arises 3
mder the Constitution; treaties, ‘or' laws of the United Stdtes. ‘s
t is quite clear, however, that the federal question must appear
¥ specific allegations in the bill 'of complaint, and not from facts -
deveioped either in the :answer. or in the course of the trial®
<A number of general statutes contaln Jurisdictional provisions
onferring jurisdiction over definéd subjects of Indian concern °

AN

]
%
i

é

% See Felis V. Patrick, 145 U. S. 317 (1892) wherein the Supreme
ourt said :

y necessary to say in this connection that, while until
[the 6§mntlng-ot citizenshlp under Art. VI, Tre
29, 1868, 16 Stat. 835] they were not citizens of %
United Stafes, capable of suing as such in the Federal cous

the courts of Nebraska were open to them as they are. to all
g:;.;soqus4 i ;elspe?’tlvgegt tst,cehor co|3r. fwgrt&:l v. Rogmhg Kan-
, 3| Blse Jacket v. Johnson County, s
Keakuk, s Kansag 04, (P, 835y v 3 Kansas 239; Wiley v.
nd gee Chapter 8, sec. 8. =
8 Schulthis v.| McDougal, 225 U. S. 561 (C. C. A. 8. 1012) -

‘To sustain the contention that the suit was one ari: an
the laws of the United States, couunsel for the a pell:t:t‘k.gumm
out. the statutes (Acts March 1, 1801, 31 Stat. 86f c. 676 ; June
80, 1902,32 Stat. 500, ¢. 1323 Aprll 26, 1906, 34 Stat. 137, <,
1876, § 22) relating to the allotment in severalty of the lands of
the Creek Nation, the leaslnE and alienation thereof after sflot-
ment, the making of allotmehts to the heirs of deceased chiidi
and the rights of the heirs, collectively and severally, under such
allotments; but the bill makes no mention of those statutes or
of any controversy respecting their validity, construction o
effect. Neither does it by necessary implication point to sueh a
controversy. True, it contains enough to indicate that these
statutes constitute the source of the complainant’s title or right.
and also shows that the defendants are in some way claimingthe
land, and particularly the oil and gas. adversely to :him;but
beyond this the nature of the coatroversy is left unstated -snd
uncertaln. Of course, it could have arisen in different ways
wholly independent of the source from which his title or tight
was derived. So, looking only to the bill. as we bave seen-that
we must,|it cannot be held that the case as tberein stated was
one arising under the statutes mentioned. As was said in
Blackburn v. Portland Gold Mining Co., supra, a controves in
respect of lands has never been regarded as presenting a F
question merely because one of the parties to it has derived his
title under an act of Congress. {(P. 570.)

-

L d - -

-
3. A s%lt to enforce a right which takes its origin in the Jiws

of April

of the United States is not necessarily, or for that reason aleiie,
one arising under those laws, for a sult does not s0 arise ugiess
it really and substaotially involves a dispute or controvécky
respectiné the validity, construction or effect of such a law.
upon the| determination of which the result depends. "This is
eapecially|so _of a suit involving rights to land acquiréd under a
law of the United States. If it were mot. every suit to estab-
lish title|to land in the central and western States would so
arise, ag |ail titles in these States are traceable back to t[l])o%e
laws. Ldttle York Gold-Washing and Water Co. v. Keyes, 96.U. S.
199 Colorado Central Mining Co. v. Turck, supra; Blackbufn v.
Portland Qold Mining Co., 175 U. S. 571 Florida Centrul & P.
Railroad Co. v. Bell, 176 U. 8. 321 ; Shoshone Mining Co. v. Retter,
177 11. 8. 505; De Lamar’s Neseda Co. v. Nesbitt, [d. 523. (P.
569-570.)

Where a bill involving the right to a lease of I[ndian land fails to
thow that the right depended upon construction of an act of Congress.
>ut the parties and courts below proceeded upon the theory that it did
;0. the Supreme| Court of the United States may permit ameadpient of
the bill so as tn%a!lege that fact, and So estabiish jurisdiction. Swmith

7. McCullough, 270 U. S. 456 (1928). See also Woodhouse V. Bud-
wwesky, 70 F. 24 61 (C. C. A. 4, 1934). )
 Act of June 30, 1834, 4 Stat. 729, 733, 734 (tradg and Intercourse)
act of March 30, 1802, 2 Stat. 139, 145 (trade and intercourse).
Civil rights : Alct of March 1, 1875, 18 Stat. 335.
Naturalization| and citizensblp : Act of June 29, 1906, 34 Stat. 596.
Bankruptey : Act of July 1, 1898, 30 Stat. 544, 11 U. S. C. 1, 11, 110.
Statutes of lmitation: Act of May 31, 1902, 32 Stat. 284, 256 U. s. C.
347.
Right to allotment: Act of February 8, 1901, 31 Stat. 760, 26 U. S. C.
345 ; Act of December 21, 1911; 37 Stat. 46:

“And the judgment or decree of any such court in favor of any
claimant to an allotment of land shaﬁ have the same effect, whes




.

Other statutes contain:provisions ‘¢onférring jurisdiction Over
various matters upon territorial: conrts or conrts Of the 'United
States in the territories. ~

Pr%fo#erly cgrtmed to. the Sedp

y of tB teﬂor 2 |f such allot-
een allowed an Bl

shall not”app ore% Pafe tP IB\P:;% Iesl'mo
the - Five Civi es t € Osage. Clton ot Ind ndians, nor to

any “of the lands thmn e Quapaw INdian Agency : Provided,
‘That -the. right. ot -appeal shall«be ,,allowad to -eitber party as ln
other cases.” h .

And see Cixapter 11, sec' 2 *’bbapter ¥gec 12 I’ Hy—Yu-tee—mll-Hn V.
smith, 194 U, 8. 401 (1904), the Supreme Court héld’ that the United
States Was not ‘a necessary party t0 a suit: brought .under this statute.

Approval of expenditures .made by guardlans .and, tmstees of Indlan
minors Of pensions and b unties money :
1870, 18 Stat. 890, "7 e

» ldaho Territory: Act of, July 3,.1882, 22 Stat 148.

‘Montana Territory—damages from construction Of rafiread : Act of
July 10, 1882, 22 Stat 157, L

Indian Terrltory Act of March 1, ‘1 889, 25 Stat. "783, T84 (extent of
court’s _jurisdietion); Aet Of October 1, 1890 26 stat. 655 656 ; Act of
March 3, 1891, 26 Stat. 826 ; Act of March 1, 1895, 28 Stat. 693 694 ;
Joint Resolution Of March 2. 1895 28 Stat. 974 Act of May 7, 1900,
31 Stat. 170 ; Act of Febroary 18, 1901, 31 Stat 794 ; Act of February 8,
1896, 29 Stat. 6 ; Act of June 7, 1897, 30 Stat. 62, 83; Act of June 28
1898. 80 Stat 495 496, 497 ; Act.of July 1, 1898. 30 Stat. 567, 569 ;
Act of Mareh 1, 1901, 31 Stat 861, 869 ;'Act of March 24, 1902, 32 Stat
90 ; Act of June 80, 1902, 82 Stat. 500, 501; Act, of March? 1904 33
Stat. 60: Act of April 28, 1904, 33 Stat 573 Act of June 21, 1908, 34
Stat. 325, 342 ; Act of Mareh 3, 1909, 35 Stat. 838.

Territory of Oklahoma : Act of May 2, 1890, .26 Stat. 81, 86 ; Act of
June 7,-1897, 30 Stat 62, 70-71; Act of June, 16, 1906, 34 Stat. 287, 277.

Michigan Territory: Act of January 30, 1823, 3 Stat. 722.

%1 Accounting disputes concerning lowa Indian trust lands: Act of
June 9, 1892, 27 Stat 768.

Prohlbltlng efectment suits by Pueblo Indians in certain cases : Act
of May 31, 1933, 48 Stat 108, 111.

Cancellation of leases on lands UPON Shoshone Indian Reservation:
Act of August 21, 1918, 39 Stat. 519.

\
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Condempnation’ of | Pueblo lands in" the State ot'New l[exlco Act of
May 10, 1926, 44 .Stat. 498. .

Condemnatlon of Indian lands in the Colvllle Reservatlon ln the 8tate
of ‘Washinigton ;' Act of July 1, 1892 27 sut 62, 64 and 'see’ Act of
April 5, 1890, 26 Stat. 45.

- Accountings under :any . {rust created under. the act |nvolved ;Ingians
ot the Five Civilized Tribes: Act of January 27, 1933, 47 Stat. 777, 118,

Cancellatlons of trust’ créated under the act involving Indlau. of
the Five Civilized Tribes : Act of January 27, 1033, 47 Stat. 777, T78-779.

" .Appeals to distridt courts from approval by. county .courts of; convey-
ances of inherited |lands by full-blood Indians of. the Fire CivilMiged
Tribes : Act of January 27, 1933, 47 8tat, 777, 179.

Partition of Kickapoo Indian lands: Act ot June 29 1936 49 Stat.
2368.

Ownership of Plpe stone Reservation: Act of August 15 1894, 28 Stat.
286, 317-318.

Enforcement Of ¢ rtain awards iz State of Kansas: Act ot March 3
1873, 17 Stat. 623. &£ o

Removal of restletions upon lands of members of the Eastern Bana
ot Cherokee Indtan of North Carolina Nnot to affect jurisdictions of
United States courts to entertain suit by United States to protect such
lands : Act of June4] 1924, 48 Stat 376, 381.

Quieting title of lands of Seneca Indian :-Act of May 29, 1908, 35 Stat.
444, 445, |

To quiet title to lands of Pueblo Indians of New Mexieo under certain
conditions: Act of June 7, 1924, 43 Stat. 636, 637.

Process for makihg United States party in certain suits involving
Indians of the Fiv . Civilized Tribes: Act of April 10, 1926, 44 Stat.
239, 240,

SECTION 3. COURT OF CLAIMS

%

While the United States cannot be sued without its consent,”
yet it may he sued with its consent in any court or tribunal which
Congress shall create or designate for the purpose, upon such
terms or conditions and regulations as Congress shall see fit
to prescribe; and the jurisdiction thus conferred must be held
to he subjeet to whatever limitations are prescribed in the act
or resolution of ‘Congress conferring such jurisdiction.

So far as the Court of claims is concerned its jurisdiction
rests upon these general propositions, and therefore the extent of
that Jurisdiction is to be measured by the provisions of the juris-
dictional act of Congress by which-{t is conferred in particular
instances where such jurisdiction is invoked.*® In other words,
the Court of Claims has no general jurisdiction over claims
against the United States, and can take cognizance only of those.
which by the terms of some act of Congress are committed to it.**
Statutes which extend the jurisdictions of the Court of Claims,
and permit the Government to be sued are usually strictly con-.
strued, and the grant of jurisdiction therein contained must be,

” See Section 2A.(2), supra.

% See De Groot V.  United States, 5 Wall. 419 (1866) ; Ex parte Russel |,
13 Wall. 664 (1871) ; McElrath V. United States, 102 U. 8. 426 (1880) ;
United States v. Gleeson, 124 U. S.255 (1888) ; Johnson v. United States,,
160 U. S, 546 (1896) ; Thurston V. United States, 232 U. S. 469 (1914) ;;
Harley v. United States, 198 U. 8, 229 (1905) ; Kendall v. United States,
107 U. 8. 123 (1882) ; Hussey V. united States, 222 U. S. 88 (1911).

" Thurston v. Unlted States, 232 U. 8. 469, 476 (1914) ;' citing Joknson
v. United 8tates, 160 U. 8. 546, 549 (1396). Note, however, that under
28 U. S, €. 257 (Judicial Code, sec. 151), either bouse Of CONQress may
refer a pending bill t0 thie Court Of Claims for a report on the law and,
the facts. See Creek. Nation V. United States, 74 C. Cls. 663 (1932) tor
a discussion Of the’ conditions under which such report wint be made.

% Blackfeather V.

shown clearly to dover the case and if it does not it will not be
applied.”

With reference o claims by Indians against the United States
the rule is not di erent from that stated above, since “the moral
obligations of the vemment toward the Indians, whatever they
may be, are for Congress alone to recognize, and the courts can
exercise only such| jurisdiction over the subject as Congress may
confer upon them.”* 1In- Kilamath Indians v. United States,”
the Supreme Couprt, in construing the. Act of May 26, 1920,*
conferring jurisdicHon upon the Court of Claims to adjudicate
“all claims of whtsoever nature” of the Klamath Indians
against the Unite@ States “which had not theretofore been de-
termined by that Court,” declared that jurisdictional acts con-
ferring upon an Indian tribe the privilege of suing the United
States in the CouFt of Claims are to be strictly construed and
held, accordingly, \that the Act of 1920 did not embrace a claim
which the Indiang had settled with the Government before and
for which they had given a valid release, even though the con-
sideration for this release was grossly inadequate. In this
connection the Supreme Court said:

If the release stands, no money or property is due plain-
tiffs, for th settlement and release wiped out the claim.

nited 8tates, 190 U. 8. 368 (1903).
v. United States, 155/U. 8. 163 (1894).

% Blackfeather V. United States, 180 U.S. 368, 373 (1903) ; Klamath
Indians v. United Stetes, 296 U. S. 244 (1935). ¢f. Johnson v. United
?i%tg%) 160 U. S. 5 6 (1896) ; Yerke v. United States, 173 U. 8. 439

u 206 U. 8. 244 ( 935
%41 Stat 623, amended by Act of May 15, 1936, 49 Stat. 1276; and
see United 8tates W. ‘ math Indians, 304 U. 8, 119 (1938).

l

Of. Shillinger



