TRIBAL LEASES

the exclusive method of. making .grants or leases apparently
worked, no hardship. =~ = L
A new ‘situation, however, was created with the passage of
the Act of March 3,. 1871,*" prohibiting the execution of treaties
with Indian tribes. The passage of this act blocked the ouly
valid method of leasing land which existing legislation permitted.

There. is some: evidence, in the statutes and decided cases,
that ‘invalid leases were fade by various tribes before and after
1871 and that theseleases, although'denied legal validity, served
the purposes of lessors and lessees.®

The first ‘statutory” breach’ in the general ban against tribal
leasing appeared in a special gct: relating to the Seneca Indians,
ratifying ‘past: invalid leases snd authorizing new leases to be
made’ by the authorities “of the Seneca Nation in accordance
witn the laws and .customs of that nation*®

Since Febiuary 19, 1875, the .date of the Seneca leasing act,
various other special aets have, provided for leases of tribal
land of: the Fort Peck,“* Blackfeet,** Fort ‘Belknap,“* Kaw,**
Crow.”’ Shoshone,“* Spokane,® and Osage* reservations, the
Five Civilized Tribes,* and: Pueblos.**

The first general statutory authorization of tribal leasing is

16 §tat. 544, 566, R. §. § 2079, 25 U. 8. C. 71.

“1The existence of such invalid leases is discussed in the Rept. H
Comm. Ind. AfE., No. 478 43@ Cong., 1st sess., dated April 20, 1874, relat-
ing to the Seneca Indians of New York. In accordance with. this report
there was subsequently enacted the Act of February 19, 1875. 18 &at.
330 ratifying earlier invalid leases. See also Quigley v. Stephens, 8 Ind.
T. 265 (1800), aff'd 126 Fed. 148 (C. C. A. 8, 1903), in which leasing
practices within the Indian Territory are discussed. ¥n the case of
United Btates V. Rogers, 23 Fed. 658 (D. C. W. D. Ark. 1885), in
reaching the holding that certain Lands were "occupied™ by the Cherokee
Nation. for purposes of criminal jurisdietion, the Court described such
“occupancy” in these terms:

The evidence in this case shows that the Cherokee Nation baé
constantly. and all the time since it obtained the outlet. Claime
it, and exercised a&ts .af_ownership and control over it. The
nation has collected at different times a grazier's tax from white
men who were grazing tielr stock on it. -inuividual rownns vay

one on jt and fenced up large-tracts of land on the outlet. Dif

'erent individual Indians have gone out and lived on it, and 18135

lve on it. That since the ge of this law of January 6, 1

the Cherokee Natlon has irased to citizens of the United State
for grazing purposes 6,000,000 acres of this outlet. That unde
the p:ovisions of the sixteenth article of the treaty of 1866 witl
the  United ‘States, it has sold tracts of land on this outlet fo
reservations to the Pawnees, Poncas, Nez Perces, Otoes, an
Missouras, The very country where this alleged offense wa
committed, was, at the time of its commission, leased to th
_cattlemen 8s a part of the 6,000.000-acre lease. That the Cherc
kee Nation never has abandoned any part of the outlet excep
what it has sold. It claims the title and possession of the outle
and of that part of it where this alleged offense is shown to bav
been cominitted. The United States, the grantor, has admitte
~Its title to i1t. (P. 665.)

«2 See preceding fn. 441. The Act of February 19. 1875, was ampli-
fied by the Act of September 30, 1890. 26 Stat. 558. and extended to
cover additional particular cases by the Act of February 27, 1901, 31
Stat. 816 ; ‘the Act of May 29. 1908, sec. 4. 35 Stat. 444. 445. and the
Act of February 21. 1911. 88 Stat. 927. See also the Act of February
28, 1901, 31 Stat, 819, requiring payment of rentals to the United States
agent for transmittal to tribal officers, in part, and in part to the
heads of famities of the Seneca Nation.

“s Act of September 20. 1922, 42 Stat. 857: 25 ©U. S. C. 400 (mining
leases on Fort Peck and Blackfeét Reservations).

“4 Ibid.

s At Of March 3. 1921. 41 Stat. 1355 (tribal leases of minerals and
water power on Fort Belknap Reservation).

s Act of April 28. 1924. 43 Stat. 111; 25 U. S. C. 401 (mining leases
on Kaw Reservation).

Act of February 28, 1891, 26 Stat. 794 (tribal permits, approved by
tribal council).

7 Act of June 4. 1920, 41 Stat. 751 (mining leases on Crow Reserva-
tion, approved by tribal council).

“8 Act of August 21. 1916. 39 Stat. 519 (20-year oil and gas leases
on Shoshone Reservation, Wyo.).

0 Act of May 18. 1916. 39 Stat. 155 (25-year mining leases on Spokane
Reservation).

% Act of June 28, 1006. 34 Stat. 539 (tribal leases of oil, gas, and
minerals on Osage Reservation). Act of March 3. 1921. 41 Stat. 1249;
Act of March 2. 1929, 45 Stat. 1478. See Chapter 28.

ss1Aet of August 7, 1882, 22 Stat. 349 (tribal leases of salt deposits
fn Cherokee Nation). Act of October 1, 1890, 26 Stat. 640 (giving the
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found in section 3 of. the Act of February 28, 1891,“* which in its

present code ** form reads as follows:
* ¢ * \Where lands -are occupied by Indians who ‘have
bought and .paid for the same, and which lands are not
needed for farming or agricultural purposes, and are not
desired for individual allotments, the same may be leased
by -authority of the council speaking for such Indians, for
a period -mot to exceed five years for grazing, or ten years
for .mining purposes in such :quantities- and upon such
terms and ,conditions as . the .agent in charge of. such
reservation® may recommend, subject to the approval’ of

' the'Sgeretary Of the’Interior.

The Act of August 15, 1894 extended the foregoing authority as
follows: **

" & & e thé: surplus lands. of any tribe may be leased
for farming purposes by the council of’ such'tribe under:
the same rules and regulations and for the same term of

.years as is -now allowed 1n the case of leases for grazing
purposes, . -

The foregoing two statutes are, at the presemt time, the sole
statutes of general application“® under which tribal lands may
be leased for grazing or farming purposes, except insofar as
such lands are capable of irrigation, in which event the Act of
July 8,'1926, applies. This act extends the permissible leasing
period for irrigable lands to 10 years, declaring: “*

_The unallotted irrigable lands on any Indian reserva-
tion may be leased for farmihg purposes for not to exceed
ten years with the consent of the tribal council, business

committee, or other authorized body representative of the

Indians. under such rules and regulations as the Secretary
of the Interior may prescribe.

Insofar as the Act of 1891 authorized mining leases on lands
"occupied by Indians who have bought and paid far the same,”
it has been extended and amplified by four later statutes.’®®

(1) Section 26 of the Act of June 30, 1919, later amended
by the Act of March 3, 1921, and the Act of December 18, 1926,
authorized the Secretary of the Interior to lease tribal lands
within the States of Arizona, California, ldaho, Montana, Ne-
vada, New Mexico, Oregon, Washington, and Wyoming, for the
purpose of mining for deposits of gold, silver, copper, and other
valuable metallifesous minerals. The 1919 act, as was charac-
teristic of acts relating to tribal property enacted at that time,
made no provision for Indian consent to such leases. Leases
made under this statute might be “for a.period of twenty years
with the preferential right in the lessee to renew the same for
successive periods of ten years upon such reasonable terms and
conditions as may be prescribed by the Secretary of the Interior,

assent Of the United States to coal leases on lauds of the Choctaw

Nation). The Act of June 28, 1898. 30 Stat. 495 terminates the mak-
ing of tribal leases in the Indian Territory (sec. 23), grants power to
the Secretary of the Interior to lease tribal minerals (sec. 13), provides
for the deposit of rentals in the United States Treasury for the benefit
of the ‘tribe (sec. 16), and protects lessees under prior leases executed by
individual occupants of tribal land {sec. 23). For other acts, see
Chapter 23.

2 8ec. 17 of the Pueblo Lands Act of June 7, 1924. 43 Stat. 636, pro-
vides that no lease made by any pueblo ““shall be of any validity in law
or in eguity unless the same be first approved by the Secretary of the
Interior.”

2 26 Stat. 795.

@ 25 U. S. c. 397.

*SAct of August 15, 1894, sec. 1, 28 Stat. 305, 25 U. S. C., 402.

«s For special statutes, see footnotes 442-452, supra.

4744 Stat. 394, U. 8. C. -A. 402a.

48 The leasing powers of incorporated tribes are discussed infra. For
general grazing regulations see 25 C. F. R. 71.1-71.26. For regulations
regarding grazing on the Navajo and Hopi Reservations, see 25 C. F. R.
12.1-72.13.

s For regulations relating to leasing of tribal lands for mining, see
25 C. F. R. 188.1-186.30. .

w43 Stat. 3, 31.

41 Sec. 1, 41 Stat. 1225. 1231.

“2 44 Stat. 922, 25 U. 8. C. 399.
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“ubless otherwise provided by law at the time of the expiration
of Such periods.”

The 1919 ‘act in effect extended to Indian reservations in the
named states the procedure of exploration and discovery then in
force on the public domain.  *

{2) A second extension of the law authorizing mineral leases
on tribal land was brought about by the Act of May 29, 1924,

which provided that unallotted land on Indian reservations, other
than Jands of the Five Civilized Tribes and the Oéage Resgerva-
tion, subject to lease for mining purposes under the 1891 act,
might be “leased at public auction by the Secretary of the
Interior, with the consent of the council speaking for such
Indians, for oil and gas mining purposes for a period of not to
exceed ten years, and as mueh longer as oil or .gas shall be found
in paying quantities ¢ ¢ o

(3)° Secretarial authority to make mineral leases on tribal
land was extended by the Act of April 17, 1926,** to cover lands
“on any Indian reservation reserved for Indian agency or school
purposes, in accordance with existing law applicable to other
lands in such reservation.” A.royalty of at least one-eighth was
to be reserved in all sueh leases, and the proceeds were to be
deposited to the credit of the Indian tribe.

(4) The next statute on the subject of mineral leases was the
Act of March 3, 1927,** which related to Executive order reserva-
tions, not covered by the 1891 act. and made special provision for
oil and gas leases, in the following terms : e

Unallotted lands within the limits of any reservation
or withdrawal created by Executive order for Indian pur-
poses or for the use or occupancy of any Indians or tribe
may be leased for oil and gas mining purposes in accord-
aincemwnh the provisions contained in section 398 of this
title. :

The foregoing statutes left the law governing mineral leases
on tribal land in a patch-work state. This condition was reme-
died on May 11, 1938, by the enactment of comprehensive legisla-
tion governing the leasing of tribal lands for mining purposes.
This legislation was advocated by the Secretary of the Interlor in
a letter to the Speaker of the House of Representatives dated
June 17, 1937. As this letter was presented by the House Com-
mittee on Indian Affairs recommending the proposed legislation
as the basis of its recommendation, it throws considerable light
on the problems intended to be met by the above act.*®®

‘33 Stat. 244. 25 U. 8. C. 398.

%44 stat. 300, 25 U. s. C. 400s.

43 44 Stat. 1347. 25 u. 8. c. 398a.

“s25 U. S. C. 398a.

wt Other Sections Of this act relate to disposition of rentals (sec. 2.
25 U. 8. C. 398b), taxes (sec. 3. 25 U. S C. 398c), changes |n reserva
tion boundaries (sec. 4. 25 U. 8. C. 398d). and prospecting permits
{sec. 5. 25 U. s. C. 398e).
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DEPART“ENT OF THE INTERIOR,
Waghington, June 17, 1937.

ToHe Spaakes OF THB Housz OF REPRESENTATIVES.

My DEar MR. Seraker: | transmit herewith a proposed bill
to eovern the leasing of {ndian lands for mining purposes.

Under section 26 of the Act of June 30. 1919 (41 Stat. 31?).
as amended. leases for minerals other than oil and gas méav pe
made on any reservation in the States of Arizona. Cnllfornla,
Edaho, Montana. Nevada. New Mexica. Oregon. Washington, or
Wyoming. Under the provisions of section 3 of the Act of Feb-
ruary 28, 1891 (29 Stat. 78.51. as amended May 29. 1924 (43
Stat. 244). leases for oil. gas and other minerals may be made
with the consent of the tribal councll ao ireaty reservations
in all States. Section 16 of the [ndian Heorganization Act.
approved June 18. 1934 (46 Stat. 984). provides that organized
lnghm tribes shall have the power to Prevent the leasina of
tribal lands. Under section 17 of that act Indian tribes to
which eharters of Incorporation issue are cmpowered |ease
their lands for periods of not more than ten years.
at Present no law under which Executive order lands may be
leased for mining. outside of the States mentioned Ia the act
of June 30. 1919. except for oil and 8as mining purposes, upless
the tribes are hereafter qualified under sections 16 and 17 of
the Indian Reorganization Act. One_ of the nyrpos_es of the
legislation now proposed. therefore. is to obtain uniformity %
far as practicahle of the law relating to the leasing of tribal
lands for mining purposes. i .

The Act of §une 30. 1919 requires the formal opening of
lands for prospecting, location, and lease. by the Secretary of

TRIBAL PROPERTY

Section 1 of the Act of May 11. 1938, lays down a comprehen-
sive law covering mineral leases on unallotteg land, in tne
following terms :

_Hereafter unallotted lands within any Indian reserva-
tion or lands owned by any tribe, group, or band Of yyn.

the Interior, before an application for a lease for mi

than ol and gas can be cousidered. It glso rgt?ﬁ'rezjst&?eg
person desiring to lease shall locate the miPing claims as under
the United States mining laws. file formal iocation notics,: ang
under the regulations he must have the lauds surveyed If they
have not already been surveyed. all In accordance with the minllm
laws applicable to the public domain. This frequently results

long delay and is ofteo quite an eXpemse to an app icant for a

lease. Frequently we have uests for leases fOr the purpose
of removing -sand and gravel TOr road grading PUrP os:
the gum:ry?ng of stone. eitber for buuuingng b es, or for

éﬂr aéxenevv\i(t)lr nmavsith which tr;le’re would bé m’&é‘%’r“’;g’w

-1 n such cases. applicants for leas
quired to go through all the formality gr? éxpc:hsgrnecesgget:e‘
acquicing actual mining leases. fSometimes the time and ‘expense
of making the locations and Of -having the 1and surveyed are
more than they care to undertake although the material  desired
may be very conveniently located and could be profitably utiilzed -
%ﬁe-r%vémé[entmlethe eo aﬁguﬁ\(‘) ato IeasedtheI land Is ‘lost and
. ; - t “pat
iﬂstunce WOlé\f/d amount to considelglea ine&cﬂnm%amt‘}ésg‘g
the entire Indian Service.

Section 26 of the Act of June 30, 1919. supra, as ametded
by the Aects of March 3. 1921 (41 Sat. 1231) and December 18,
1926 (44 Stat. 922-923), places unallotted Indian Iands -within
the States mentioned therein upon the same basis for prospect.
ing and leasing for metatliferous minerals as lands of the public
domain, after such Imdian reservation lands have been declaced
opened by the retary Of the Interior. |t has been held tha
the Seecretary Of tbe Interior bas no discretion under the sali
gection In the matter of granting a lease to an applicant who
has {)roperly located his ¢laim and comp lied wi(tjh.the laws and
regulations of the Department thereurg er: and in several in-
stances it has been mecessary to vrant the lease notwithstanding
the fact that the Indians of the reservation were opposed tO
loaning the lands. In ofher words, under that law. neither this
Department nor the Iodian Tribal Council is In a position to
prevent the acquisition of a lease after the lands have been
declared open to Prospecting and, lease, and the fndigns at no
time bave apy voice in the granting of such leasrs. .

It i= mot believed that the present law is adequate to give
the Indians the greatest return frem their property. As stated,
present law provides for locating and taking mineral leases in
the same manner as mining locations are made on the public
lands of the United States: but there are disadvantages in
following this procedure on ludian lands that are not Present
jn applying for a claim on the public domain. For instance. on
the public domain the discoverer of a mineral deposit gets extra-
jateral rights and can follow the ore beyond the side }ines
indefloitely. While on the fudiaa lands under tbe Art of June
30. 1919." he is limited to_the cenfines of the survey markers
not to excred 600 feet by 1,500 feet in any one elaim. The craft
of the bill herewith would permit the obtaining of sufficient
acreage to remotxe the necessity for extralateral rights with all
its attending controversies. i i i

The most urgent change Is in the Interest of leasing deposits
of building stone. sand gravel and wetalliferous minerals. For
Instance the well-known ‘ifon dognSIt on the Fort Apache Indian
Reservation, outcropping alone the canyon wall for a distance of
about 2 miles and 20 feet thick. with on estimated ore reserve
of over 15 million tons. mow must be *discovered™ and located
and monumeated and then an application made for a lease.
Under the present law onli/ the outcrop along tre canyon wall
can be taken up under the lease as there are no outcrops of iren
ore back from the face of the cliff. This deposit. it Is belipved,
could he leased to befter advantaze at public auction and In
definite areas rather than to anvone who erects a few monu-
ments along the outcrop and applies for a prefrrence right to
a lease. through tying up the land with a Ionﬂ strip 600 feet
wide. This deposit of iron ore iz abaut 20 mites from a rall-
rood, and anyone interested and considering building a railroad
and developing the property would want a resecve greater than
600 feet hack from the edee of the cliff. This deposit should
appropriately be laid out in blocks extending at least 1 mile
back from the outcrop.

Coat deposits on the seve-al reservationg are not adaptable
to the discovery and tocation fenture of the present act which
has very timited anplication The presence of coal is usually
known by geological association. and teasés may be made with
reasonable assurance before any coal is actually exposed on the
land.  Deposits of marl along the west side of Pyramid Lake.
Nevada. can be seen for a digtance of many miles Yet thev must
be “discovered” and “tacated” in accordance with the provisiouns of
law relating to placer miuing claims and leased to the_person
whe erects monuments thereon. Deposits of sand. gravel and
building stone are now similarly leased. even though the deposits
are well known and could he leased with greater advaatage to
the Indians in dcfinite areas.

The attached draft of bill, it is belirved, would he a more
satisfactory law for the leasing of Indian lands for enerz;l
mining Purposes. It will brinc aty mineral leasing mafters in
harmony with tpe Indian Reorganization Act. and I recommend

that it be cnacted.

The Acting Director of the Rureau of the Budsget has advised
that there IS mo objection to the presestation of this report to
the Congress.

Sincerely Yours,
CrAgLes WEST,
Acting Secretary of the [nterior.

‘0 52 Stat. 347. 25 U. S. C. 396a.
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¢ v idians+ under Federal; :jurisdiction: except those herein-
. s11@fter, : specifieally. éZcepted from the provisions of this

L 6t, may, with the approval of the Secretary of the In-

terior; be leased for mining purposes, by authority of the

« tribal council or other authdrized spokesmen for guch
« :Indians, ifor terms ‘bot' to exceed ten years and as, long
;i thereatter 5 minerals are produced in paying quantities,
Section:2 ‘of the:acti (257U, -S. C. 896b) provides for public auc-
tioni;of  0it . and i gas leases and safeguards the right of‘tribes
organized: and :incorporated: iunder sections <16 and 17 of the Act
of June 18, 1934," “to |ease lands for mining purposes as therein
provided -and-in:accordance with the provisions of any constitu-
tion ;and:charter:adopted by any Indian tribe gursuant to the
Actiof June 18;:1834." Section 3 of the act (25 U. S: C. 396c)
specifies-the type of: bond to :be’ furnished by lessees. Section 4
of- the'act:: (25 U. S.: C. -896d): :quthorizes the Secretary of the
Interior- to’ promulgate : regulations for the enforcement of the
act.:i :Section5 (25 U. 8. C; 396e) authorizes the Secretary of the
Interiof to delegate :to subordinate officials power to approve
leases. 1 :Section.6.of -the act (25 U. S. C.'896f) provides that
the iset: shall: not -apply to. the “Pdpago Indian Reservation in
Arizona; the Crow Reservation in Montana, the ceded lands of
the-‘Shoshone Reservation in: \Wyoming, the Osage Reservation
in Oklahoma; mor-to the coal and asphalt lands of the-Choctaw
and :Chickasaw: Tribes in- Oklahoma.”

‘The-1891, 1894, and 1938 acts cover mining leases on all reserva-
tions :and also grazing“* and farming leases on lands “bought
and paid for” by Indians. There is no comprehensive legislation
authorizing agricultural and grazing leases en lands which the
Indians never “bought and paid for,” e. g., lands held by aborig-
inal .occupancy recognized by treaty. There is no general statute
authorizing timber leases, but timber sales, which serve the pur-
pose of leases, are made pursuant to section 7 of the Act of Juue
25, 1910 Neither is there any general legislation authorizing
leases for purposes other than farming, grazing, and mining.®
This does not mean, of course, that tribal lands have not been
utilized by third parties, under permits or under invalid tribal
leases, for many other purposes, such as trading posts, power
sites, summer cottages, and ordinary -commereial development.
The character of such use will be further considered in connec-
tion with the problem of invalid leases and the problem of tribal

@ 48 Stat. 984, 986.

m Special statutes govern the exempted resecvations. See fns. 463,
464, 466, supra. On Osage and Choctaw-Chickasaw |ands. See Chaptes
23. The Papago Reservation in aArizona was created by Executive
ofder on February 1. 1917. The order provided that the mineral lands
within the reservation should be open for exploration. location, and
patent under the general mining laws of the United States. The sub
sequéﬁt' acts of Congress enlarging and extending the boundaries of the
Papago Heservation. have provijded that the lands added thereto should
be subject to the proviso of the Executive order concerning mineral
entries. Act of February 21, 1931. 46 Stat. 1202; Act Of July 28, 1937,
50 Stat. 536 ; see also Op. Sol. 1. D.. M.28183, October 16, 1935. Since
mineral lands of the Papago Reservation ace subject to disposition as
pact of the public domain, the tribe Cannot lease them.

12 For (razing regulations see 25 C. A. R. 71.1-72.13. For leasing of
Indian-lands for farming, grazing and business purposes, see 25 C. F. R,
171.1-171.36.

arwThe mature living and dead and down timber on unallotted |ands
of any Indian reservation may be sold Under regulations to be Pee-
seribed by the Secretary of the Interior. and the proceeds from such gles
shall be used for tpe benefit of the Indians of the reservation ta Such
manner as he may direct : Provided, That tbis section shall not apply to
the States of Minnesota and Wisconsin.” (25 U. 8. C. 407. 36 Stat.
857)) Cf. Act of February 16. 1889. 25 Stat. 673. 25 U. 8. 'C. 196,
discussed in sec. 15, supra; and see Act of March 4. 1913, 37 Stat. 1015,
16 U. 8. C. 615 (authorizing sale of burnt timber on *“public domain”
and specifying that the proceeds from the sale of burnt timber on Jands
appropriated to an Indian tribe shall be transferred to the fund of such
téibe. On the power of the Secretary to modify timber contracts, see
Chapter 5. . .

i But see 25°C. F. R. 171.1, 171.12,
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licenses or permits. For the present it is enough to point to the
large gaps in: the e"xls'ting law governing tribal leases, gaps which,
it may be hoped, Congress will soon cover. .

For those Indian tribes within- the scope of the Act of -Jupe 18,
1934; these gaps -are largely ‘covered by section 17 of that act,
which provides that the Secretary of- the Interior may issue a
charter Of incorporation to any  tribe- applying theréfor; which
charter may convey comprehensive power t0 managé ‘and dispose
of tribal property: subject to the proviso that tribal land’ within
the limits of -the resérvation may not be leased. for periods ‘ex-
ceeding - 10 years. * : Such charter provisions méy' or: may not
provide for ‘departmental approval of tribal leases. ‘Most char-
ters provide for a trisl périod during which ‘all tribal 1éases are
subject -to departmental approval,ito be followed. by free tribal

Iehasing Wgthin the limits prescribed by the act and the particular’
charter.

& The Corporate Charter of the Minnesota Chippewa fﬂ":!.)ﬁf;,iqsiued, by.

the Secretary of the Interior on September 17, 1937, and ratified by vote
of the tribe (1,480 for and 610 against) ON November 13, 1937, contains
the following ‘provisions on the leasing of tribal 1ands and the-termination
0f departmental supervisory. powers OVer such leases : : r
... 5. The *Pri ubject to -any ictions i i
ompation s 1SS Shtmn retions ccoptained i e
an Y-Laws of the said tribe, shall have the following corporate

_wﬁrs, in addition to ail powsrs already conferred or “guaranteed
. Byo the Tribal Constitution and By-Laws :

(b) To purchase, take by gift, betf]ues’t, or otherwise,
[

own, hold, manage, operate. andGispose of property of every
I(iir%si(t:gtllotrlgn, real a% d personal, subject topethe following

(3) No leases, permits (which terms Shall not in<
clude land assignments to members of the Tribe) or timber
Sale contracts covering ar]% land or interests in land-now or
hereafter held bK the Tribe within the boundsries of any:
reservation Of the Minnesota Chippewa Tribe shall be mao%
by the Tribe for a longer term than ten years, and all sueh
eases and permits, except to members of “the Tribe. and all
such contracts must b(i ap roved b the Secretary of the
Interior ox by his duy authorized representative; o —®'®

6. Upon the request of the Tribal Executive Committee for th<=f
t%l’ nation o su?el‘visory D%Wgr reserve the Secretary O
the nterlorgn ﬂu,oo 8 5 (b} 3, b (e). 5 (ay. 5 (). ‘{"" h)
and section 8 Of. this Charter, the Secretary of the' Interior, if

he shall approve such request, shall thereupon submit the question
of such termination to the tribe for referendum. The termination
shall be effective upon ratification by a majority vote at an election
in which at least thirty per cept of ﬁ\% adult rPembers of the Tmlg)e
residing on the reservations Of the Minnesota Chippewa Tribe
shall vote. If at any time after ten years from the effective date
of this Charter. such request shall be made and the Secretary shall
disapprove it or fall to approve or disapprove it within pinet
days after its receipt, the question of the termination of any suc
ywer may then be submitted by the Secretary of the Interior or
§§ the Tribal Executive Committee to popilar referendum of the
adult members_of the Tribe actuall‘ellvmg_wnhm the reserva-
tions of the Minnesota Chipppewa Ttibe and if the termination is
approved by two-thirds of the eligible voters, shall be effective.

A Similar provision, without the 10-year minimum for Continued super-
vision, ig found in the Corporate Charter of the Fort Belknap Indian
Community, issued by the Secretary of the Interior on July 29, 1937, 2nd
ratified by the Indian community on August 25. 1937.

An alternative form of charter. under which supervision terminates
automatically, after a specified period. has been issued to a number of
Oklahoma tribes. under the Act of June 26. 1936 (49 Stat. 1967; U. 8.
Code Title 25, sec. 503). A typical charter. that of the Kickapoo Tribe,
issued by the Secretary of the Interior on December 11. 1937. and ratified
by vote of the tribe on January 18, 1938, contains the following
provisions :

3. The Kickapoo Tribe of Oklahoma. subject to any restrictions
contained In the Constitution and laws of the United States or An
the Constitution and By-Laws of the Tribe. and Subject (o the
limitations Of Sections 4 and 3 of this Charter, shal| bave the
foliowing corporate powers as provided by Section 3 of the Okla-
bhoma Indian Welfare Act of June 26. 1936. .

. * * -

(q) TO purchase. fake by gift.heauest or otherwise, own
hold, manage, operate, and dispose of property of every
description, real or personal.

* * - - *

4. The foregoing corporate powers shall be subject to the fol-

lowing limitations :

' (b) No tribal land or interest in Land shall be leased fo‘
a longer period than ten years. except that oil. gas.. or minera
\galses may be made for longer periods when authorized py

v
v
° v
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~uTtibal,constitutiqns adopted pursuant .to:section.16 of the act
must be, distinguighed :from:charters issned..pursuant; to :sectiog
17. Thé former determine,,primarily, the ;manner, jn :which-the
tribe. shall exercise powers:-based upon existing -law, and leasing
proyisions ip -tribal constitutions.are therefore -to be read: ini the
light.of existing law ; tribal chartens, .on the other hand, involve
new .grants. of: power;-and leasing provisions are. therefore not
limlged, by, prior.law.tT ¢ CrarEonin U s ted
. Where 4y tribp has; the.: power. to- execnte .a: corporate lease,
there;.a1e, ( administrative determinations .. to: the - effect. that
ministepial; detgils in the .execution of such: power-may be dele-
gated by, the corporate authorities to a federal employee but that
general, responsibility: for: thei-execution; of :such-leases and for
fixing the terms ,thereof: canpot.. be;. transferred to such an
empIOFe. "t furit 1 o Hi gl s Tep T 6
Under the foregoing statutes it will be seen that the character
of tribal ownership is, generally speaking, irrelevant to the
question of 'whethet ‘thé tribe miy lease tribal lands. An excep-
tion to this “penéral rule’ must be made. respecting the Act Of
February, 28;,1891,%, which is.limited to lands bought and paid
for” by the Indians;**-and:note should:be taken of the early view,
now superseded,*® that Pueblo leases are not subject” to depart-
“ Within- the’ Hmits' fixed Uy acts’of Cgngréss and regulations
issued pursuant thereto, the tribe may specify the terms upon
which it awill. lease land. Thus -where ‘improvements for Indian
fehabilitation are’placed upon tribai laga under the Emergency
Appropriation Act of April 8, 1935, the tribe may rent such
improved lands te needy members and provide that rentals shall
be impressed with a trust for a particular purpose,*®
Cougressional. power over the leasing of tribal lands includes
the power bt'g:ontrolllpg’ the receipts therefrom. It has been held
that the tribal interest in rentals is subject to the same measure
of plenary congressional control as is the tribal interest. in land
itself, so that a statute conveying the tribal interest in minerals
to allottees raises no serious question of constitationality and
no reasonable basis for a suit by the tribe against the mineral
lessees.® Conversely, where minerals are reserved to a tribe

fe reiiants
My e

e .

. 5 Until fen' years trom the date of ratification of this Charter.
or such other date as may be fixed pursuant to Section 6. the
followlng corPorate acts ot tansiltcﬁqns ghall be valid oxh after
-approval by the ‘Secretary Of the Intérior or his duly auth erized
representative .

- . y

(d) Awmy lease. 'gi-gz'lnz permit. or other contraet affectin
tribal land. tribal minerals. or other tribal interests in lan
. .

* ® .

6. At any time within ten years after the ratification of this
Charter,. 'any power of review established by Section 5 may be
terminated .by the Secretary of the interior with the consent of
the Kickapoo._Touncil. At or before the ex iration of this_ten-
year period. the Secretary may purpose a furter extension of this
period. Such groposed extension shall be effective unless dis-
approved by a three-fourths vote of the Kickapoo Council.

1 Memo. Sol. I. D., January 12, 1937. and Memo. Sol. I. D.. December
11, 1937 (holding that a statutory requirement of Secretarial approval
for tribal leases applies to tribe organized under see. 16, but not to
tribe incorporated under see. 17).

e n Memo. Sol. . D., September 11. 1937 ; Memo. Sol. 1. D.. December
22. 1938

18 26 stat.. 795.

«® |t has been held by Assistant Attorney General, later Justice, Van
Devanter that in order to bring land within the statutory category of
“lands bought and paid for by the Indians,™ cash paymeat was not
necessary. and that "am exchange of other lands for other valuable con-
stderation sufficed.” Uintah Lands. 25 L. D. 408 (1897). Accord: Straw-
berry Valley Cattle Co. v. Chipman, 45 Pac. 348 (1896).

@ [Jnited States V. Candelaria, 271 U. S. 432 (1926). And se
Chapter 20.

« 10 L. D. 326 (1894).

“2 49 Stat. 115. See Presidential Letter No. 1323-1. dated January 11,
1936, allocatlog emergency funds for “the rehabilitation of Indians i
stricken rural agricuitural areas.”

3 0p. Sol. 1. D.. M.28318, March 18, 1936.

4 Attorney’s Contract to Represent The Seminole Nation, 35 Op. A. G.
421 ( 1928).
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for a given period, with provision that they shall belong to the
allottee. thereafter, anexteasion of this period of tribal pterest
is not * uncoustitutfonal” and tribal " leases, (thereafter "executed
have been sustained as vatid.=®

Whatever its power over outstanding tribal leases may be,
Congress has in certaln casesprovided that such outstanding
leases shall continue-in force despite the allotment of the land
leased.” The present :practice appears to be to include in tribal

leases. a provision. permitting their termination in the event g¢
the allotment .of the land leased.

The-execution of tribal leases which are not authorized by any
existing federal law raises a series of difficult problems as gg
the legal rights of lessors, lessees, and. third- parties. The stat-
ute which denies legal. validity:to. a lease: not made “py treaty
or convention entered ' Into pursuant to the constitution” does
not prohibit the -exeeution of such a lease, and although the
statute imposes a¢ penalty upon private persons who, without
legal -authority;: attempt to negotiate such treaties Or eonven-
tions or otherwise “treat with any such pation Or “tyipe Of
Indians for the title or purchase of any lands by them held or
claimed, it has been:held that this language does not make it
an offense to execute, accept or negotiate for an unauthorized
lease. This issue was squarely raised in the case of United
States v. Hunter,® which was an action to recover the statutory
penalty of $1,000 for an alleged violation, by a lessee ot the
Cherokee Nation, of Revised Statutes, section 2116. The court
offered the following interpretation of the prohibitory language
of this section:

Obviously, it contemplates the easting of a penalty upon
one who assumes to act for the United States, and, usurp
ing an authority which he does not possess, attempts to
negotiate_a national compact or treaty with an Indian
nation. But there s another clause in the sentence which
renders the question of more doubt; that denounces the
penalty on every_gerson who attempts to treat with any
such nation or tribe of Indians for the title or purchase
of any lands by them held or claimed. This seems to refer
to an attempt, by private contract and personal arrange-
ment, to obtain the lands of an Indian nation. But what
kind of a private contract is denounced? The- descrip-
tion is not as broad as in the first sentence, for there it
speaks of purchase, graut, lease, or other conveyance of
1ands, or of any title or claim thereto, while here’it is for
“the title or purchase of any lands.” Does this include
a mere lease for grazing purposes? | think not. A
leasehold interest may be considered, for some purposes,
a title, and sometimes the word “title” is used in a general
sense so as to include any title or interest, and thus a mere
leasehold interest ; but here it is thetitle, and this, in com-
mon acceptance, means the full and absolute title: for
when we speak of a man as having title to certain lands.
the ordinary understanding is that he is the owner of the
fee and not that he is a mere lessee; and, this being a
penal statute, no extended, no strained construction
should be put upon the words used in order to include
acts not within their plain and ordinary€\significance.
That this is the true construction is sustained by the
section immediately following. which reads:

“Every person who drives or otherwise conveys any
stock, or horses, mules, or cattle, to range and feed on
any lands belonging to any Indian tribe, without the
consent of such tribe, is liable to a penalty of one
dollar for each animal of such stock.”

This imposes a penalty on any one who, without the
consent of an Indian tribe drives his stock to range and
feed on the lands of such tribe. This implies that an

«s gdems v. Osage Tribe OF Indians. 59 F. 2d 653 (C. C. A+ 10, 1932)

a'g 50 F. 2d 918 (D. c. N. D. Okla. 1931). cert. den. 287 U. S. 652.
Scme later Statutes seek to eliminate doubts om this point by expressly
reserving to Congress the right to extend the period of tribal miveral
ownership. Act of March 3. 1921. 41 Stat. 1355 (Fort Belkaap).

s gct of June 4. 1920. 41 Stat. 751 (Crow) ; Act of March 3 1921,
41 Stat. 1355 (Fort Belknap).

“8721 Bed. 815 {C. C. E D. Mo. 1884).




TRIBAL

Indian tribe ‘may consent to the .use of their lands for
grazilig purposes,’ or, ' at ‘least;' that” if it does consent
“Do penalty’attaches; and, if the tribe may so consent, it
may express stich consent’ in writing, and for at least any
* brief and reasonable time. I’ was sald by ¢oumsel for the
government’ that if a lease for five years can be sustained,
so may one for 999 years, and thus ‘the Indian tribe be
actually dispossessed - of - its lands. But, as was stated
in the opening of the opinion, the ‘question here is not as
to. the. validity of a lease, long .or; .short, but as to whether

this penal statute reaches to, the mere inducing or negoti-
ating of the leasé.’ For the reasons'I have thus given, it
seems to me'that it cannot ‘be iso interpreted; and what-
ever may be ‘the. fact as to the validity of such a lease,
and enfering inte no, discussion, as to how far it is binding
On the Indian ‘nation, or 'whether it could be set ‘aside at
the option of the'nation or by the action of the national
government, I am of the opinion that the acts charged
*-.upon.the.defendant are.not within the scope of this:penal

. Statute. (Pp..617-618.) . . L

Under -this. analysis it would appear that the execution by
tribal authoritles of a lease covering tribal land may lead to the
same consequences -as the execution: of a lease by an infant, a
lunatic. or a person under guardianship. The lease cannot be
enforced, but the execution of the lease is not an:.offense;, and
valid rights may accrue under the lease.

Thus, it was held, in Lemmon v. United “States,® that the
United States could not recover rentals under an approved
lease if rent hadalready been paid under an invalid lease. The
court declared, per circuit Judge (later Justice) Sanborn:

* ¢ . itisconceded on all hands that Robert H. Ash-
ley, the United States Indian agent, had authority to
collegt the rents for these premises. and if, by his direc-
tion; the lessees under the invalid leases paid the rent
to a representative of the Winnebago tribe of Indians,
who accepted and distributed it, with Ashley’s knowledge
and consent, among those Indians, the government would
undoubtedly be estopped from again collecting rent for
the same premises of one who never had occupied them,
and to_whom_it never delivered possession under its
lease. The Winnebago tribe of Indians and its members
were the cestuis que trustent of the government. They
were the parties entitled to these rents. If by the direc-
tion of the trustee the rents were collected a repre-
sentative of the cestuis que trustent, and distributed with
the consent of the trustee among the cestuis que trustent,
it is difficult to perceive how the trustee can again collect
the rents. All this rejected evidence was competent,
pregnant, and persuasive upon the issue whether the
Flournoy Company and Nick Fritz, who occupied during
the term of the Lemmon lease, held under her or under
their old leases from the Winnebago tribe of Indians,
and it should have been received. (P. 653.)

A lease, although invalid, may be sufficient to bar a trespass
action against the lessee under Revised Statutes, section 2117,
above discussed.® Likewise a lessee under a void lease may
justify his possession to the point of enjoining a trespasser.*®
Likewise, it has been held by a state court that the lessee under
an invalid tribal lease may execute a binding agreement, amount-
ing to a sublease, with a third party and may recover on a note
given by such third party as consideration, in accordance with
the principle that a lessee may not question the title of his
lessor.r It has also been held in at least one state case.**

48106 Fed. 650 (C. C. A. 8. 1901).

® 18 Op. A. G. 235 (1885).

“° OQolagah Coal Co. v. MoCaleb, 68 Fed. 86 (C. C. A. 8. 1895). While
the opinion in this case refers to a “mineral license*’ rather than a
“tease,” it refers to the “estate™ created by the transaction, which indi-
cates that the instrument was a lease rather than a license.

@ Cherokee Strip LiveStock Assn. v. Gass L. & C. Oo., 138 Mo. 394,
40 8. w. 107 (1897).

1 Kansas & N. M. Land & Cattle Co. v. Thompson, 57 Kans. 792, 791,
48 Pac. 34 (1897) :

Conceding that Thompson had at no time a right. as_against

the Indians™ or the government of the United Statés, to Continue
in the occupancy of the land, if he was there with the consent
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that the holder of an invalid tribal lease may recover upon a
contract for the' pasturage of cattle upon the land so leased.
On: the other hand, there are some state eases holding that an
Indian tribe cannot recover rental under ‘a woid lease (althou%h
it is intimated that a quantum meruit recovery may be had),”™
and that a lessee under such a lease who is not in ‘actual pos-
session of the land leased, cannot secure possession of crops «
grown thereon.**

The foregoing decisiots leave ‘many gaps in a definition of the
rights: of lessors, lessees, and’ third parties under an invalid
lease. These questions, however, are not peculiar to Indian law,
and eourts will probably answer them, as they arise, by reference
to analogies in thé general field of landlord and tenant relations.
Such analogies, however, must be used eautiously, in view of the
fundamental principle that, in matters affecting tribal affairs,
where Congress s silent the law of the tribe rather than the law
of the state must prevail.*® In accordance with this principle,
it has been held that the effect of a lease of tribal land must be
determined in accordance with-the statutes and judicial decisions
of the tribe. Thus; in Oolagah Ooal CO. v. McCaleb,® Where the
plaintiff company, operating under -an instrument which, though
called a “mineral license,”apparently . amounted to a “lease,”
sought an injunection against a trespasser,-the court declared, per
Thayer, J.:

The bill averred * * « that the Cherokee Nation had
theretofore lawfully issued five minerat licenses, pursuant
to the laws of the Nation, to certain licensees therein
named, which licenses conferred on said licensees the ex-
clusive right to mine and sell coal on the various tracts
of land described in said licenses. * * * that ali of
the licenses aforesaid were assigned by. and that the as-
signment thereof were obtained from, the licensees, by the
plaintiff company. in accordance with the laws of the
Nation. * From any point of view, we think that
the bill stated a case entitling the plaintiff to some meas-
ure of equitable relief. It showed * « o that the
plaintiff company had an exclusive right to mine coal on
the lands in question * * * (Pp. 87-89.)

Furthermore, it has been held that the judgment of a tribal
court on the validity of a lease involving a member of the tribe,
the tribe itself, and a nonmember is res judicata and will not ‘be
reexamined in a court of the United States.*

In the case of Barbee v. Shannon *® the court declared :

Much of the testimoni/( in the record goes to show that
the lease from the Creek Nation under “which appellants
claim is illegal because not made in compliance with the
Creek laws upon the sabjeet, and because the grant was
in excess of the authority of the principal chief. The
judgment of the Creek court precludes our consideration
of these questions. We cannot review errors of law or
practice in such courts, when their judgments are pre-
sented to us, unless such errors are jurisdictional. (P. 210.)

Moreover, it has been held that agents of the United States
are Without authority to remove as trespassers Persons holding
under an allegedly invalid lease. Thus, in the case of Quigley v.

Stephens,*™ an Indian agent sought to determine a controversy

of the Indians, and in fact rendered the service to the defendant
of earing for and feeding its cattle, he was entitled to compen-
sation therefor.

@3 Mayes v. Cherokee Strip Livestock Association, 58 Kans. 712,
51 Pac. 215 (1897) ; and ¢f. Light v. Conover, 10 Okla. 732, 63 Pac. 966
(1901) (holding that an individual Indian attempting to lease tribal
land cannot recover agreed rentals under the invalid lease) ; Langford
v. Honteith, 1 Idaho 612 (1876), afi"d. 102 U. S. 145 {1880) (holding that
white man attempting to lease tribal land eannot recover rentals) ;
Uhiig v. Garrison, 2 Dak. 71, 2 N. W. 253 (1878) (holding that white
man attempting to lease tribal land cannot recover in efectment).

o Ggey v. LOw, 36 Wash. 10. 77 Pac. 1077 (1904).

® See Chapter 7.

@ 68 Fed. 86 (C. C A. 8, 1895).

7 Barbee v. Shannon, 1 Ind. T. 199, 40 S. W. 584 (1897).

«8 Ihid,

o 3 Ind. T. 265 (1900), affd. 126 Fed. 148 (C. C. A. 8, 1803).
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as to the validity of.a.lease Of tribal land-executed by the owner
of improvements thereon, and, reaching the conclusion that the,
lease was invalid; ordered :the removal of the lessee.: In a suit-in
gjectment which the alleged . lessee then brought in the United
States Court for the Northern Distriet of the Indian Territory.
it was held that the action Of the agent was without legal authoz-
sty or Justifieation. The court declared:

But whether the deed was void or valid. the. rights of the
pacties to it, its constructipn,, the disposition of. the; prop-
erties acquired uddér jt, and thelaw and the equities of
the case, cannof be passed upon or eaforced by an Indian
agent. The courts hlo;né(’jpossws these powers. The Indian
agent complains in his decree. “that, if this rule were to
prevail, noncitizens could .take possession of the country,
and practically control the tribes by copnivance with their
citizens.” Whetliet this'be issue‘or not, the fact is—an
It is-oné of- comriion: kuowledge—=-that nine-tenths of" the
farms ‘of the .Indian Territory have -been opened up and
made valuable by contracts substantially like this, and_the
. Indian owners. have been the direct beneficiaries. The
courts here, without passirig upon- the’ validity Of such
contracts, have universally held - that, until ‘the improve-
ments provided for-in: the contract were- paid for, the
Indian lessor was estopped to set up the invalidity of the
lease; and recently, in harmony with these decisions. by
act of Congress (the Curtis bill—Ind. “T. Ann. St. 1899,
§§ 57¢-67291) it is provided that the lessee shall not be
%cted until he shall have been paid for bis improvemeats.
e hold that the Indian agent had no Jurisdiction to try
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appellee, he, using his police for that purpose, gor,
ejacted the appeliant from the premises; and e
appellee in: possession, all the parties to the’ transaction—
the appellees as well as the Indian police, WNO {5 made a
party to this suit-were guilty of au act of forcible entry
and that, therefore, the court below erred a instcucting
the jury to fiad their verdict for the appellees. The jugg.
ment of the court below is reversed, and the cause re.
manded. (P. 274)

Whether the foregoing degisions represent sound law may be
open to discussion. They raise fundamentally ‘a question that
goes beyond the scope of :Indian-law :and revolves about the
principle that a lessee may not question the title of his lessor.
We may, however, in the following section on “Tribal Licenses,”
obtain some further light on the situation created by legally
d unauthorized tribal leases.

Whatever else these Cases may show, they do indicate that a
tease made by a tribe to a member of the tribé, belng Justiciable
only in the courts of the tribe, may be valid under those ‘laws
hIthough null and veid under federal or slate law. Such a view
seems to have been implicitly accepted with respect to leases o
tribal members in a number of decisions®* and in a rather
extensive administrative practice.

“ 8ee 1- Tiffany, Landlord and Teuant (1910). §§ 21, 182.
“t United 8tates v. Rogers, 23 Fed. 658 (D. C. w. D. Ark. 1885) ;
United States v. Foster, 25 Fed. Cas. No. 15141 (C. C. E. D. Wis. 1870) ;

this case, and, therefore, when, at the instance of the ar

d see case cited supra, tn. 497.

SECTION 20. TRIBAL LICENSES

That an Indian tribe may grant permission to third parties
to enter upon tribal land, and may fmpoese such conditions as it
deems desirable upon such permissien, is a proposition that has
been repeatedly affirmed by the Attorney General. Perhaps the
most persuasive of the opinions on this issue is that rendered
by Acting Attorney General Phillips in 1884.®* Three years
earlier, the validity of the permit laws of the Choctaws and
Chickasaws had been upheld in a formal opinion of the Attorney
General. and the Interior Department had been advised that its
activities in removing intruders should follow the definition of
“intruders” provided by tribal taw.** In 1884, a reconsideration
of the question was asked ““in consequence of earnest protest
against that opinion from among the people of the two nations
vencerned—the more because such protest is in accordance with
the judgments of some members of Congress and other prominent
gentlemen from the States adjoining.” The Attorney General
declared -

In the absence of a treaty or statute. it seems that the
power of the nation thus to regulate its own rights of
occupancy, and to say who shall participate therein and
aupon what conditions, cannot be doubted. The clear re-
sutt of all the cases, as restated in 95 United States
Reports. at page 526. is. “the right of the Indians to
their occupancy is as sacred as that of the United States
to the fee.”

I add, that so far as the United States_recognize
political organizations amongst Indians the right of oc-
cupancy is a right in the tribe or nation. it is of course
competent for the Unired States to disregard such organ-
izations and treat Indians individually. but their poliey
has generally been otherwise. In such cascs presump-
tively they remit all question of individual right to the
definition of the nation. as being purely domestic in char-
acter. The practical imnortance here of this proposition
is that In the absence of express contradictory provisions
by treaty. or by statutes of the United States, the nation
(and not a citizen) is to declare who shall come within

2 Choctaw and Chickasaw Permit Laws. 18 Op. A. G. 34 (1884). .
2 Intruders on Lands Of the Chocktaws and Chickasaws, 17 Op. A. G.
234 (1881).

the boundaries of its occupancy, and under what reguta-

tions and conditions. (P. 36.)
Finding no statute or treaty provision compelling variance from
this rule. the Attorney General upheld the validity é¢ the tribal
laws in question. In answer to a second question put by the
Interior Department “whether, supposing these taws to be valid,
the United States, through the proper Department, have power
to revise them so as to secure reasonableness in the amount of
the fees which they require from persons who apply for permits.”
the Attorney General held: .

In conclusion | have to say, that my attention has not
been catled to any statute by which Congress has delegated
to a Department or efficer of the United States its power
to control such taxation. | therefore conclude that no
Department or officer has such power. (P. 39.)

While a tribe may thus issue and condition a permit covering
entry upon tribal land, it cannot (any more than could a state)
grant an exclusive permit which would interfere with interstate
commerce and thus trespass upon a field constitutionally re-
served to Congress. Thus in the case of Muskogee National
Telegraph Company v. Hell,™ the court held that a purported
exclusive tribal license to a telephone company could not bar
Congress from issuing a similar license to another company.
The validity of the tribal license was not questioned, but the
claim to exclusiveness “was invalid from the time the grant
was wmade, being an attempt ou the part of the nation to exer-
cise a power vitally affecting interstate commerce. which did
uot betong t0 it (P. 385, per Thayer, J.)

Under the foregoing analysis the power of a tribe “to declare
who shall come within the boundaries of its occupancy and under
what regulations and conditions™ exists in the absence of treaty
or statute as an inherent power of the tribe. We have atready
noted that such power is not limited by statutes restricting the
power to tease.® The power to issue permits, white neither

s 118 Fed. 382 (C. C. A. 8. 1902). rev'g 4 Ind. T. 18 {1801).
% Bee SEC. 19, supra.
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created nor limited by statute, has’béen! otcasiondlly recognized
and confirmed by statute.*” o .

There are administrative declslons’ upholding the validity of
tribal permits approved by a superintendent, instead of by the
Secretary of the Iaterior, who-ts required ‘to approve tribal
leases, ' and upholding the ‘validity of a tribal permit issued to
a state ‘conservation ‘department'for the establishment of a
ranger station. Tribal charteds of Iicorporation issued by the
Secretary of the Interior pursuant’to séétion 17 of thé Act of
June 18, 1834,** ‘sometimes- distinguisti between leases and per-
mits, requiring departieiital approval of leases but not requiring
such approval of permits.™ =~ - .

For purposes of administering the payment ‘of sotl conserva-
tion benefits, the Department of ‘Agricalture has ruled that in
the case of grazing leases’ the lessée’ may recelve conservation
benefit payments but“that in’thé ‘case of permits neither the
tribe nér the permittee may ‘receive such benefits, ™

The distinction bétween a lease and a -permit or license re-
ceived administrative consideration: in connection with the valid-
ity of sissignments made by a Pueblo to members of the Pueblo.
The basic legal issues rafsed thereby must apply equally to
transactions between the tribe and third parties : **

This distinction has been considered by the courts in a
great variety of cases. which seek to distinguish an
interest in land from a mere license. A recent decisioun
;]nléhe,Circult Court of Appeals for the Eighth Circuit

olds :

“A mere permission to use land. dominion over ir
remaining in the owner and no interest or exclusive
possession of it being given, is but a license. (Citing
auths)rities)” Tips v. United States, 70 F. (2d} 525,
526.) ~

The essential characteristic of a license to use real prop-
erty, as distinguished from an interest in real property.
is that in- the former case the licensee has no vested right
as against the liceasor or third parties. He has only a
privilege. which the licensor may terminate.

As JYustice Holmes pointed out. in Marrone v. Wash-
ington Jockey Club, 227 U. 8. 633. “A contract binds the
person of the maker but does not create au iaterest in
the property that it may concern, unless it alse operates
as a conveyance. « . o But if it did not create suct
an irterest, that Is to say, a right in rem valid against
the landowner and third persons, the holder had no right
to enforce specific performance by self-tetp. His only

*eSee. fOr instamce. Act of January 5. 1827, 44 Stat 932. safe-
guarding as an exctusive right of the Seneca fadians On their reserva-
tions in New York the right “to issue permits and ticenses. for the
leasing of game and fish.”

»: Memo. Sol. 1. D., December 11, 1937.

"8 Mema. Sol [ D.. Decembac 22. 1938.

“* 48 Stat. 984. 986.

*° Memo. Soi. |. D, November 11. 1937. Charter of Lac du Flam

beau Tribe. sec. 5(b) aud $(b3). and c¢f. Memo. Sol. . D. May 25.
1937 (preterence tO tribal members in ISSUANCE Of grazing permits)

t The permit (FOrm 5-512) prescribed by the Secretary Of the
faterior by which grazm% privilezes "upon tribal lands may
be cFr_ann-d expressiy States that “this instrument IS NOt a leasc
and is not to he taken or construed as granting arn/ leasehold
interest in Or to the land described herein. DUt that it is a
mere permit, terminable and revocable in the diseretion of the
approvint officer.” The permittee. therefore. IN our OpPINION. has
oo such legal estate or interest in the land s« as In give him
control thereof. Furthermore. the operator having oniy a per-
sonal privilege to graze V:vestock on the land is neither aa owner.
cash tenant, Share tenant. noc a person who acts in similar
Capacity: he is not within the definition Of “ranch operator ™

hetber the fee IS or IS not beld by the Uaited States Gos
erament In trust for the Indians. thé land after it bas been
teased Is outside the control of the Government or the Depact
ment of the Interior. except to prevent waste or ather injury

to the treebold. Including the rieht to limit the numbers of live-

aﬁ]d on such tands by the iessce {0 the grazing capacity

thereaf., the lease conveyine an estate or interest in the land for

the pertod of the lease. The lessee. rentine fOr cash. IS a ranch
ojerator by definition, and he bag such estate or ioterest in the
tind uron whichh he orerates as 0 give “im coutrol therec

Memo. Sol. Dept. Agriculture, February 17. 1937.

2 0p. Sol. I. D.. M.29566. August 9, 1939.

act, unless the tribe consents thereto.

f
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right was to sue upon the contract for the breach.” (a¢

page 636.)

Put in its simplest terms, the rule isthat a landowner
does not transfer au interest in his land by allowing
another to usc the land. Thus, for instance, 8 member
of the landowner’s family, inasmuch as he is «a bare
licensee of the owner, who :has no legal interest In the
land.” cannot derive from his legal privilege. to use the
land a right against -the landowner Or against third
parties. Eltiott v. -Town of Mason, 81 "Atl. 701 (N. H.
1911)." See also Keystoné Lumber Co. v.” Kolman, 69

N. -Ww. 165 (Wis.: 1896). (Pp. 17-18.)

While it is ‘easy to formuiate a theoretical distinction between
a lease and a license, there-is actually a large “twilight zone™ in
which reasonable differences of interpretation’ may arise. Within
this zome thé courts bave professed to look Into the intention of
the parties to-determiné whether the transaction was intended
to create a right against the landowner ‘amd against third
parties; In which case”it must be considered a lease, or was
intended mérely to confer & privilege, in which case a mere
license relationship is established:

Even the language, of leasing will not suffice to create a
Tease relationship if the transaction leaves complete power
over the land in the hands of the landowner. Thus, in
the Case of Tips v.United States, 70 F. (2d) 525, the court
found that an instrument which used. the. term “land-
lord,” ‘tenaunt,” “lease,” etc., was uevertheless a mere
license, because the so-called lessor. the War Depart-
ment, had no power to lease the property or to grant
more than a revocable permit to use the property.
(P.19.)%

Where the parties intend to create a bare license to use and
enjoy tribal property, there is no statute under which the licensee
may be barred from the use of such property nor can admin-
istrative authorities prevent the tribe concerned from peaceably
tolerating such use. Whether, however. such permittee would
be entitled to any protection against the tribe in the event of a
breach of the conditions of the permit by the tribe is a question
on which; unfortunately, no decisions are available.>**

The terms and conditions of tribal permits have generatly
been agreed upon by the parties immediately concerned aud
the practical abseunce of litigation in this field leaves us witbout
an authoritative basis for answering many questions which
might be put. It has been administratively determined thar
tribe may grant to an Indian service official @ pOWer of atrorues

execute grazing permits covering tribal land. but that the .
Interior Department has no right to coerce the grant of such
powers of attorney.*

The terms and conditions of tribal permits are prescribed m
various Of the constitutions and charters issued pursuaut to
sections 16 and 17 of the Act of June 18. 1934.2* it has Leen
Wministratively determined that a grant of a nonexclusive
right-of-way across tribal land is not such a transfer of rest «icied
Indian land as is absolutely prohibited by sectiou 4 of the act
cited, put that such g grunt is a conveyance Of an mnterest w
land and therefore, even though the Secretary of the luici wor
/s authorized by statute to grant rights-of-way across t r.bal
land for specified purposes. such a graut by the Secretary is In-

valid, jn the case Of a tribe organized under section 16 of th
517

o Ibid, .

si* The nearest case in POINt seems to he Sharrock v Kreiger, 6 Ind T
466 (1906). but this situation was governed Dy see 3 of the Curtis Act
Of june 28. 1898, 30 Stat. 195, applicatile only t0 the Five Trives, which
.raoted permittees the privitege O T remaining on tribat land rent-{ree
ong enough 10 cover the value of their impro vements.

s15 Memo. Sol. . D.. November 11, 1935.

sne 48 Stat. 984, 988-987. 25 U. S. C. 476. 477.

s Memo. Sol. |. D., September 2. 1936.



