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individual Indians whose repayments are returned to the fund
and are availablefor further loans.”*

Under the Act of May 10, 1939, Congress authorized transfer
of tribal revolving funds to the revolving credit funds of organ-
ized tribes to supplement credit funds and to be administered
under the rules and regulations applicable thereto. N the case
Of organized tribes, tribal consent is necessary to authorize use
of tribal funds for loans or other purposes.™

Federal credit to the Indians was greatly extended by the
establishment of revdlving credit funds under the Acts of June18,
1934,* and June 26, 1936.** These statutes authorized the estab-
lishment of a revolving fund totaling $12,000,000, from which the
Secretary of the Interior may make loans to incorporated tribes,
and in the State of Oklahoma to cooperatives,™ credit associa-
tions,' and individuals ** for economic development. Loans
as repaid are credited to the revolving fund and reports
are made annually te Congress of transactions under this
authorization.

Regulations governing loans from revolving credit funds to a
tribal corporation, cooperative, credit association. or an indi-
vidual provide that the tribal application must be accompanied
by an economic program.*®  Security or other guarantee of repay-
ment, terms of payment, and plans for managing credit operations
must be included in the application. Upon approval of the appli-
cation a commitment order covering the terms and conditions
for making advances of funds is prepared. Any changes to be
made in the application or any additional conditions are incor-
porated in the commitment order, which is then returned to the
applicant for accepq‘mpe. Advances are made contingent upon
accomplishment of certain features of the program. Failure to
carry out these provisions is ground for refusing further
advances. Thetribe, if the loan contract so provides, may relend
funds to individuals,i partnerships, and to cooperatives, and may
usefundsfor the development and operation of corporate (tribal }
enterprises. Credit associations may lend only to iadividuals.'

Definite plans for the use of funds likewise are required of any
individual or asseciation of individuals borrowing from the tribe
or credit association. These loans may not extend for a greater
period than the daration of the agreement of the tribe or
credit association with the government. This period varies
ranging from short-term crop loans and intermediate-term loans
for livestock products. to long-term loans for permanent improve-
ments. Loans for permanent improvements are made only in
exceptional circumstances, preference being given to income-
producing enterprises. Asa matter of policy loans are not made
for land purchases under the revolving fund except in very
unusual cases and then in small amounts.'*

Final approval of all loans made by corporations, or credit
associations, is vested in representatives of the Indian Service
at the present time.

w See for example 25 C. F. R. 28.1-28.36, governing administration of
Klamath Tribal Loan had. created by Act of August 28, 1937, 50 Stat.
872.25 U. 8. C. 530-535.

us Public Act No. 66. 76th Cong., 1st ses

e Act of June 18. 1934, sec. 18, 48 Stat 984. 987, 25 U. S. C. 476,
giving such tribe power to veto unauthorized use of tribal assets. And
see Memo. Sol. |. D. October 18. 1932.

w1 Sec, 10, 48 Stat. 984, 986. 25 U. S. C!. 470. For regulations govern-
ing loans to Indian chartered corporations, see 25 c. F. R. 21.1-21.49.

ws 49 Stat. 1967.

= For regulations governing loans to Indian cooperatives in Oklaboms,
see 25 C. F. R. 23.1-23.27

w0 See ibid., 24.1-24/15. For remulations gavernina_loans by Indian
credit associations in Oklahoma, see 25 C. F. R. 26.1-25.26.

1 For regulations gaverning loans by the United States to individual
indians in Oklahoma, see ibid.. 26.1-26.26.

w25 C. F. R.. subchapter 8.

143 Ibid.

W Ibid., part 27.
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Legislation authorizing revolving credit fund loans to ipcor-
sorated tribes has been construed in the light of the avowed
urpose of inereasing tribal control over tribal resources.

In discussing this legislation the Solicitor of the Interlor
Jepartment *3-pointed out:

~ Money from the revolving credit fund may not bejpan
to individual Indians directly. In relation to this ?ur?a
the Secretary Of the Interior can deal only With the tribal
corporations representing the interests of all the Indians
who are members of the tribes. In this respect the loans
contemplated * * o are in distinct contrast to those
heretofore authorized by Congress. Under reimbursable
appropriations loans have been made to the Indians for
designated purposes, * * * are carried on by the Gov-
ernment with individual Indians:. * * * The tribal
bodies, \'where such. exist, have no responsibility in the
administration of such funds.

Under section 10 of the Wheeler-Howard Act,** governing the
evolving credit fund the Government can deal only with the
ribal authorities, and thése are charged with the responsibility
‘or making such loans to their members, or for using the funds
n such ways as will enable them to create a basis for -expanding
In accordance with the purpose expressed in
sections 16 and 17 of the act, by which a large and increasing
esponsiblllty for taking-care of their own welfare is placed
1pon the various tribes, organized for local self-government and
:conomic activity, seetion 10 contemplates that funds loaned to
‘he tribes will be, in large measure, subject to their disposition.
ronsistent with the terms of said provision.

This section was construed by the Solicitor :

Under section 10 the Secretary of the Interior may
determine the conditions upon which he will make loans
to Indiam corporations. He may prescribe such rules and
regulations as are reasonably appropriate to this pucpose.
He may require reasonable guarantees by the borrowing
corporation that the money loaned to it will be used for
specified purposes and handled in specified ways. If the
Secretary is to exercise any control over money already
loaned to the corporation it must be a control which is

embers of the tribe in the discretion of the Inte-
partment, on behalf of the corporation, but that
ey will actually be loaned to the corporation to
or disbursed by the duly elected officers of the
corporatlon in accordance with the terms of a loan agree-
ment apd in accérdance with the mandates given these
in tribal constitutions, bylaws and charters.

In view of these purposes, the Solicitor of the Interior Depart-
ment heid, any arréngement placing upon Indian Service officials
primary responsibility for the administration of leans from the
tribe to the individual would be * a serious invasion of tribal
responsibility | and initiative”
measure the promises contained in other sections of the Act.”
Equally inconsistent With the purposes of the act and with the
terms of constitutions and charters adopted thereunder. the
Solicitor held, would be any arrangement whereby the tribal
authorities administering such loans were subjected to the con-
trol of Indian Servie officials. Any such arrangement would
assumption of “political control of matters internat

constitute an

s Memo. Sol |. D.. December 5. 1935.
s Act Of Jupe 18. 1934, 48 Stat. 984. 986. 25 U. S. C. 470.

%7 Memo. 8ol,| |. D., December 5. 1985.

and would “nullify in large
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Safeguards against, improper disposition-of funds by the bor-
rowing :tribe. must-besét forth- in:the.loan agreements between
the: tribe and the Secretary of the Interion™® « ... ¢ -1 .

The Oklahoma Welfare.'Act **::made’ funds. approprlated for
loans under the Indian Reorganization Act javailable for loansto
Oklahoma :tribes, individual:Indians, and cooperatives for land’
médnagement, credit, adininistration, ‘consumers’- protection; pro-
duetion, and marketing purposes The act also authorized -ad-
ditional appropriations ¢f ‘sn-‘additional® $2;000,000 for’ loans. '

The benéefit of the revolvmg cred|t fund was extended to Alaske’
by’ the Act of May I, 150

vy B

B. LOANS UNDER GENM LEGISLATION

~Undeér various acts making appmpriatlons fot rurdl rehabilita-
tion,rand relief,® Indians, like:other citizens, have. received loans
and -grants. At the samet|me;certain- Indian :tribes have under-
taken to handle-their.own réhabilitation and relief problems, with
federal aid.»Thus funds ‘for ‘rehabilitation were granted to
various tribes. under agreements*? executed by the.Commissioner
of Indian Affairs for, and- on behalf: of, the United States.
Agreements on behalf of organized-tribes: are signed by .tribal:
officers:: Unorganized tribes -are repreeented by trustees. Sub-
mission” of programs approved by such officers or trustees is re-
quired as a condition precedent to the execution of -a trust
agreement. The funds may be sét: up by. thetribe asa revolving
fund and money may be advanced. by the tribe to individual In-
dians, all contracts with individuals being executed by the
tribes.

In some cases, the tribe, instead of loaning money, uses re-
habilitation funds to improve tribal land, and then assigns the
use of the land to members. Improvements on tribal land
remain the property of the tribe, individual Indians paying fees
for the, use of the improvements. These payments are, in most
cases, to be collected until the original value, or partial value at
least, of the improvement has been collected. Payments are
placed in a tribal revolving fund.

Property improved under rehabilitation loansis ordinarily held
under revocable.assignments, subject to revocation upon failure
to pay. The assignee may ordinarily designate a successor sub-
ject to joint approval of the:tribal officers or trustees and
superintendent.

‘.“I.Md In this memomndum t‘ne Sollcltor declared.

. * ) It the 1o agreement is to be’ regarded as a contract
obgervance of ‘which by the. corporation is' a prerequisite to the
obtaining and the continued use of funds from the revolving fund,
then-suc i contract should be equally binding on the Governmeént.
‘The Secretary. of the Interior -has no.authority, under the power
to make rules and tegulations contained in section 10 of the Act, |
" to require that the [ndlans ghall observe: such agreements on pain
_of drastic penalties, .while the Government is free to change its.
‘policies in such ways as it deems best, and to force new terms
- upon the Indians which were ‘not included in the.original agree-
ménts. ?ulch an illusory agreement ii clearly not Justified as a

. matter of law.
I Dbeljeve that the rules and regulatlons should state clearly
the” minimum termdf and conditions which must be inserted in

every agreement for a loan from the revolving fund, and further
that this agreement should be binding, not only upon tbe Indians,
but ‘also upon the Government. .If the Secretary of the Interior
and the Indlans of a garticular tribe agree upon a credit program
and upon plans fo the economic development of such tribe, and
" of its members; 1 do not believe that a subsequent Secretary should
have the power at a later date to change the terms of that
agreement.

w Act of June 26. 1936. 49 Stat. 1967. 25 U. 8. C. et »eq. For
regulations. governing loans by United States to individual Indians' in
Oklahoma, see 25 C. F. R. 26.1-26.26.

10 49 Stat. 1250, 48 U. 8. C. See Chapter 21, sec. 9.

1t Joint Resolution of April 8, 1935, 49 Stat. 115: Joint Resolution
of June 29, 1937. 50 Stat. 352; Joint Resolution of June 21, 1838, 52
stat. 809.

182 Under these agreements, the United. States grants to the tribe all
of the allocation of emergency funds required to cover the cost of the
approved projects, excepting such part of the eest asrepresents necessary
administrative and supervisory expenses. The grant is made subject to
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s:Another. phase of .rehabflitation:: involves ;self-help: projects,
Money is advanced :to:the tribes for:community: buildings, in
vhich- Indians=-£ -engaged ‘in sewing, cahning, weaving, and
randicrafts:- Machine = sheds, -storehouses, ' shearing . sheds,
smithies, shops, |grist- mills, -tanneries' have béen: coustructed.
Water development and irrigation projects -have. ‘been financed. :
Frequently materials are suppliedl at tribal expense and the ¥ork-
s are paid wa_es, the products being property of the- trlbe.
By .these activiti 38 not’ only have nnmerous Indlan workers re-
eived .wages but thousands of’ Indian tamllies have been more
wdequately fed d ‘clothed.™ :

..The tribal prograins of rehabilitation were first financed out
ot appropriations under the Joint Resolution of April 8, 1935,
dlocated to' the:Office of Indian Affairs by a- Presidential letter
fi:January 11,%1936,% This-work was -continued - under::the
Bmergency- Relief: Acts of 1937 and :1938.%" 'The : Emergency -
Relief- Appropria ion Act of 1939 “‘ made.a special approprlaﬁon
lirect to the Office of Indian Affairs. R
‘Those Indlans whose needs are not met by : the trlbal rehabili-
ation program-are -entitled to treatment on-a parity with other
itizens when. they apply to the'Farm’ Secur|ty Adm|n|strat|on
‘'or‘individual rehabilitation loans - &

- Under 'the same principle that prompted the holdlng that ‘indi-
ridual Indians are ehgxble to'receive assistance under the Soclal
ecurity Act an from the’ Farm Security Adminlstration for
‘chabilitation  Toans ™ Indian tribes are ellgible to apply for -
oans ‘under Su legislatlon for the general welfare as that

the condition that it will be used for approved objects.

153 Hearings H. §i
f6th Cong., 3d sess),
15 49 Stat. 115.

beomm. of Comim, ON Appropriations, |nterior Dept.,
, pt. I, p. 461,
This act appropriated for rural rehabilitation and

elief of stricken agricultural areas.

155 Presidential lef
© 1% Joint Resoluti

tter No. 1323, January 11, 1936.
on of Jupe 29, 1937, 50 Stat. 352, 353.  This act

ippropriated for eXxpenditure by the Resettlement Administration for
‘ehabilitation of nepdy persons as the President may direct.

157 Joint Resolutl

on of June 21, 1938, 52 Stat. 809. Under this act

mnly Indians are eligible to positions on Indian work relief projects until

hese needs: bave -been met:
138 Public Res, No,

Memo: Sol, I. D., December 13 1938.
24, 76th Cong., '1st sess., 252,

Skc: 5. :(a) In order to:continue -to: provide relief and rural

rehabilitatior

hereby appro

of the Inter

ayproprin.ted .
{b)..The funds provided in 'this section shall be available. for

admlnls

el

the prosecution of

n for needy Indians in the United States. there is
priated to the Bureau of Indian Affairs, Department
for, out of. an fv money in the Treasur, not otherwise
for the fiscal year ending June 30, 1940, $1,350,000

tration, not to -exceed $67,500

(2). loans; (3) relief;
rojects -4 proved

by the President for

- the Farm Security Administration for the benefit of Indians under

the' provisi
--1938; and-
ptojects inv,

w0 The argument |

able to other need ;

curity Administrat
of . Indian Affairs;
Department of Ag
the Interior Depar
Affairs
* * * 8‘”
limit expen¢
which expen
= of the fugd
Farm Secut
stance: (1)
through a p

struction oE buildings and oth

prises; and
paymeants in
wise affectin
section 3 of

|¢5) - subject - to the approval- o

ns of the Emergency Relief Appropriation "Act of
the President, for
lving rural rehahilltatlou of peedy Indians.

that lnd\ans should be excluded from benefits avail-
persons under the appropriations t0 the Farm Se-
n, because of the specidl appropdation to the Office
was considered and rejected by the Solicitor for the
riculture, in view. of the ruling of the Solicitor for
tment that the appropriation to the Office of Indian

ould be narrowly construed in such a manner as to
ditures by the Indian Service to those purposes for
ditures were made during the fiscal %%ar 1939 out
transferred in that year to the Indian Service by the
rity Administration, Thbese purposes are, in sub-
grants to Inbgjm tribes for the benefit of Indians
rogram of tf1bal or communltyarPr0| ects for the con-
community eoter-

(2) administrative expenses, loans, and relief
cidental to the foregoing primary {)urpose or other-
g Indians who are lnellzihle to receive benefits under
the act. (Memo. Sol. I. D., December 14, 1639.)

The Solicitor for the Department of Agriculture thereupon ruled:

- ® *
appropriatio
use _of
funds appr

under the current [Emergency) Reliet Act
for loans and

receiving a
the Act. (

there is no occasion for applyin,

fund

the rule that an
n for a specific pt;rpose cannot ‘aligme:ted‘ by the
re enera erm
o inben o it F?l‘rn Admlnlstratlon
L of 19139 mmay b: used
ants to Indians, except those Indians who are
d directly from the Indian Office under Section 5 of
Létter Sol. Dept. of Agriculture, December 22, 1939.)

opriated to = that

10 See secs. § and 6, supra.
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providing for low-rent housing development, when they are
-otherwise qualified under the terms of the legislation. The
United States Housing Act of 1937 * authorizes loans to “public
housing agencies,” which are defined to include.a “governmental
entity or ‘public body ¢ - * -* ::which is authorized to engage
in the .development or administration of low-rent housing or’
sum clearance” ™ In an opinion of the Solicitor,*® the Interior

1 Act of September 1.1937, 50 Stat. 888. 42 0. S. C. chap. 8.
1@ 8ec.' 2 (11), Act of September 1, 1937, 50 Stat 888. ,
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be said to be au
slum - clearance
Housing Act of
loan under that

18 0p, Sol. L. D,

48 Stat 984.

Department has’
ties capable of undertaking housing enterprises and that, where
a tribe is incorporated under. the Act of June 18, 1934« it may

held that 4Andian tribes are governmental enti-

thorized to €ngage in the low-rent housing and
projects ' contemplated Dy the United States

1937 and it is, therefore, eligible to apply for a
net. : :

M. 30807, August 6, 1940.

SECTION 7. RECLAMATION AND IRRIGATION

Evidence of - ancient irrigation works abounds in the more
arid regions of the western part of the United. States, indicating:
that.{irrigation' was practiced by the Indian in prehistoric times.
‘Without irrigation, much .of this land is unproductive and
unsuited to human life. When Indian reservations were estab-
lished in this country, the Federal Government, in order to make
it possible for the Indian to become self-supporting, embarked.
on a; program of irrigation development.’*

At the present time, the Irrigation Division of the Bureau
of Indian Affairs is responsible for the administration of over
100 individual irrigation projects embraeing approximately
1,250,000 acres, of which some 800,000 acres are under con-
structed works. The total investment in these projects exceeds
$51,000,000. The area under constructed works is being in-

‘The irrigable
in-almost .every
allotments. of ir
the reservations
small tracts so I

status.

small tracts, the
fruit or garden i
quently as smalt

creased each year. The annual operation and maintenance
expenditures average about $1,500,000, and the construction
expenditures vary from $3,000,000 to $7,000,000 annually.’®
The field administration is handled from four offices. The
assistant director’s office in Los Angeles, the supervising engi-
neer’s offices In San Francisco and Billings, and a district office
in Oklahoma City. There is also maintained a chief counsel’s|
office in Los Angeles and a district counsel’s office in - Billings.
On each of the projects a local operating force is maintained.*

In addition to

numerous drain

and on Indian reservations in the Northwest,
instance, is allotted. In the Southwest a few
rigable land ‘have been ‘made, but on most Of
in that area the Indians occupy and use certain
ng as the individual makes beneficial use of the

land and irrigation facilities, the ownership remaining in a tribal
This condition applies to*practically all the projects in
the Navajo and Hopi country and also to the Pueblo projects.

In the North and Northwest the. allotments range from 20
acres to 80 acres
land per-individual.

, the average being about 40 acres of irrigable
‘The southern projects are subdivided into
majority being about 10 acres. In areas where
s the prevailing crop, individual tracts are fre-
as 2 acres.”™

construction, operation, and maintenance of

ystems of canals and ditches the Indian irrigation service has
supervised the construction and operation and maintenance of

ge systems, pumping plants, storage and flood

control dams, and misceilaneous irrigation developments in con-
nection with subsistence gardens or homesteads. Hydroelectric
and Diesel engine power generating plants'™ have been con-

sitructed in Som
jpower to neig

Until. 1902 ** irrigation construetion, maintenance. and oper a-
tion were carried on under the direction of the reservation
superintendents, with otcasional assistance from local engineers
temporarily employed.

In 1908, a chief engineer was appointed and gradually since
that time a technical staff and organization has been developed
to supervise and carry on Indian irrigation.

In. 1907, a plan contemplating close cooperation between
the Bureau of Reclamation and the Indian Service was formu-
lated. Some of the Indian projects were transferred to the
Bureau of Reclamation. Under this agreement construction.
was carried on by the Reclamation Service on the Flathead.
Fort Peck, and Blackfeet projects in Montana and on the Pima
and Yuma reservations iu Arizona. In 1924" these projects
were returned to the Indian Service. In the past few years the
Bureau of Reclamation and the Office of Indian Affairs fre-
quently have cooperated on engineering features of various
irrigation projects. ¢

1 The extent to which water rights have been reserved is coustder d
in Chapter 15,

w Apnual statement of “ Costs. Cancellations, and Mtiscellaneow
Irrigation Data of. Indian Irrigation Projects. Fiscal year 1939.”
Interlor Department.

w | bid.

8 By the Act of June 17. 1902. 32 Stat. 388. the Secretary was
authorized to contract for construction of projects.

™ Act of June 21. 1906. 34 Stat. 386.

10 Hearings, Sen. Subcomm. of Comm. on Ind. A, Survey of Cond:
tions of the Indians in the United States, Tlst Cong., 2d sess., pt. €,
Bogle report. January 21, 1930. p. 2259.

operations.
The governmet
1867 ™ was provi
“expense of colle
in Arizona *
canal for irrigat
completed, under
abandoned, how:
operation and ms
of $50,000 for Irj
discretion of the
priation followed

tion. By the Ac
@ny Indian ree

August 31, 1933.

annually made g
“Irrigation, Indian Reservations” for useon such reservations or
for such purposes

172 Data to suppor

instances with transmission lines supplying
ring communities, factories, farms, and mining

nt's first venture in irrigation construction in
ded for by an appropriation of $30,000 for the
ctin;g and locating the Colorado River Indians
* + including the expense of constructing a
ingg said reservation.” The work was finally
+ supplementary appropriations,”™ only to be
ever. after several unsuccessful attempts at .
pilntenance. In 1884,™ a general appropriation
rigiation was to be spent for irrigation in the
Secretary Of the Interior. A similar appro-
in 1892, and beginning with 1893 Congress
eneral appropriations™ under the description

as were not provided for by specific appropria-
of April 4, 1910, no new irrigation project on
rvation or laud could be undertaken without

¢ Reguest for Public Works Funds. The Indian Service,

13 San Carlos Pro
1w Act of March

stat. 165, 188.

ws Act of March
of July 27. 1868.
Stat. 989. 1011.

wtAet of June 5. 1924. 43 Stat. 390. 402.

%0 36 Stat. 269.

ject. See subsec. L. infra.
2, 1867. 14 Stat. 492. 514.

ws Act of July 27, 1868, 15 Stat. 198. 222: Act of May 29. 1872, 17

e Act of July 4, 1884. 23 Stat. 76. 94.
1wt Act of July 13, 1892. 27 Stat. 120. 137.

. 1893. 27 Stat. 612, 631

e Appropriation|acts: Act of March 2, 1867. 14 Stat. 492. 514 : Act

Stat. 198. 222: Act of May 29. 1872. 17 Stat. 165.

188: -Act of July |4. 1884, 23 Stat 78, 94; Act of March 3. 1891, 26

. 272. 25 08. S. C. 383.
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expr’ess*author:gzzit'lon*’?byj' Congress ' upon presentation of an
estimatd of’ the ‘cost of the worki to be constructed.”
Basic authorizatio to?; expenditures .for irrigation purposes
was conferred by the Act of November 2, 1921 Affer 1933,
emergeicy  fands weié ‘iili'ocated for irrigation purposes. = °
- For projécts’ involving _l‘n’ flarge’ expenditure from the United
States ‘Treasury 'or ‘from! tribal funds and benefiting, in mhany
ir:stances,’ both"whitésand ‘Indisn “water users, it has been cus-
tomary : for ‘Congress: o pass special , acts of authérization.™
For the:'most “part! ré mi}ursemenf was ‘provided for by' these
special acts: : et B . :

Until 1914, -costs of /ifrigation Work .on Indian reservations
under generalvapprop?‘iai‘tliﬁs since 1884 were borne by the United
States. - Appropriations for this purpose were considered gratu-
ities. Also, until that year, projects reimbursable from tribal
funds were operated:.on |the theory that. irrigation conferred
collective tribal benéfit. *In’ effect, all members of the tribe were
required to pay an -équdl fpart of the cost regardless of whether
or not their lands were irrigated. y

By the Act of August 1, 1914, Congress changed its legislative
policy as'to_reimburiiible appropriations for specific projects, and
thereafter required reimbyrsement of construction chargeson the
basis of individual bénefits: received. It provided also for reim-
bursement, under the’direction of the Secretary of the interior,
of general appropriations, hitherto considered as gratuities and
gifts. Maintenance and gperation charges were to be fixed upon
the same basis.

Enforcement of this act proved difficult. One reason given
was that computatioif’ of construction charges was impossible in
the uncompleted state of numerous projects’® Furthermore,
reimbursement -in the'discretion of the Secretary of the Interior
by the Act of August 1,:1914, was made dependent upon ability
of the Indians to Ii‘a:‘y'aﬁsessments. In 1920, when Congress
made it mandatory that the Secretary of the Interior begin to
enforce at least partial reéimbursement, the retroactive provision

1 42 Stat. 208,25 U. 8. C. 1 13.

12 See 'statutes relating toithe more important projects in subsections
A through-Y, of -this section., Tlie major projects in the Indian Service
such as the San Carlo‘s‘;’Arl%., the Wapato and Yakima in Washington
the Flathead, Fort Belkpap, and Crow in Montana, and the ‘Wind River
in Wyoming, were congfracted under specific acts of Congress: -

18 Act.of August 1, 1914, ‘38 ‘Stat. 582, 583, 25 U. 8. C. 385. This aci
provided:

. & & That all moneys expended heretofore or hereafter under
this provision shali reimbursable where the Indians have ade-
.quate funds-to'repay [the Government, such reimbursements to be
made under sach rules and regulations as the Secretary of the
Interior may preserl Provided further, That the Secretary of
.the. Interior is. hereby autborized and directed to apportiz. the
cost of any- irrization project constructed for Indians and made
rehmbursable out of tribal funds of sald Indians in accordance with
the benefits réceived |by each individual Indian so far as prac-
ticable from said: irrigation. project, said cost to be apportioned
against such individual Indian under such rules, regulations, and
conditions as the Secretary. of the Interior may prescribe. * * ¢
Prior to the year 1914 therewere two classes of funds utilized : (1) Funds
specified asreimbursablein the legislative act making appropriation. and
in most ecases rejmbursable | from. tribal fands. (2) Funds concerning
which nothing was Stipuiated ~as to reimbursement. The Crow, Blackfest,
Flathead. Fort Peck, Fort ~ Belknap, Fort Hail. and Yakima projects were
in. this class. ‘Hearvings, Sen. Subcomm. of Comm. on Ind. AR, Survey
of Conditions of the Indians|in the United States, 71st Cong., 2nd sess.,
pt. 6, Engle report, January |21, 1930, p. 2285.

18438 Stat; 582. 683.

1 See fn. 183. supra.

1 Act Of February 14, 1920, 41 Stat. 408, 409. 25 U.S.C. 386. This act
provideds | .. .

The Secretary Of the Interior is hereby authorized and. di-
rected O require the owners of irrigable land under anv irriga-
tion system heretofore or hereafter constructed for the benefit of
Indians and to which water for irrigation purposes can be deliv-
ered to begin partial | reimbnrsement of the construction charges.
where.. relmbursement] |s required by law. at such times and' in
\s\\g‘h amounts as hi /may deem ‘best] all ga¥mmts h,ereundﬁr t

“be eredited on h-per acre basis in favor of the I%nd in behalf of
. which such payments shall bave been made and to be deducted from

the total per acre charge assessable against said lamd. * :

633058-45-18
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of the reimbursement act was strenuously opposed. Some of
the projeots included Ceded tribal lands which had been appraised
atd open to entry; the entryman paying the appraised price which
apparently in'élude@ water rights. Numerous individual allot-
ments had been sold under-Indian agency advertisements with
the understanding lthat water rights were included in the con-
veyance. An opinion by the Attorney General * held that reim-
bursement could not be enforced where vested rights had been
acquired. Regulations** were issued requiring that in all future
contracts for the gurchaseof' Indian aliotments, the purchaser
assume accrued irrigation charges and undertake to pay fature
charges until the total assessable costs had been paid. Likewise
many Indians had Feceived fee patents containing affirmations
that their lands wére free of all encumbrances and these lands
later hiad been sold under warranty deed. The Solicitor of the
Départment ‘of the Interior ™ held that where no specific lien was
created by act of Congress for repayment of irrigation charges,
the obligation was personal against the individual Indian and the
land was not subjeét to construction charges accrued prior to
the issuance of the ffee patent.

Unpaid charges were made liens on the land under the Black-
feet, Fort Peck, Flathead, Crow, Wahpeto, Fort Hall, Fort Bel-
knap, and Gila River (or San Carlos) préjects by specific acts.!®
To facilitate eollection of reimbursement charges generally by
the Act of Maréh 7, 1928, all unpaid apportioned construction
and maintenance costs were made a lien on land in all irrigation
projects.

Practically all assessments that were collected under the
1914 ** and 1920 acts were paid by white landowners on In-
dian projects. In 1932 a statute known as the Leavitt Act™

OP. Sol. I. D., M.6376, November 15. 1921. held no interest charge

could be assessed for éverdue charges under the Act of February 14, 1920.
41 Stat. 408. 409.

87 33 Qp. A. G. 25 (1921).

188 Office of Indian Affairs. Circular No. 1677, May 12. 1921.

“52 L. D. 709 (1929).

o Acts creating liens against lands for repayment of irrigation charges
are: Act Of March 3. 1911, 36 Stat. 1058. 1063. Puma Reservation: Act
of March 3. 1911, 86!Stat. 1058, 1663, Colorado. River Reservation ; Act
of August 24, 1912, 37 Stat. 518, 522. Gila’ River Reservation: Act of
May: 18, 1916. 39 Stat. 123, 140, Flatbead Reservation ; Act of May 18.
1916. 39 Stat. 123, 140, etc., Blackfeet Reservation, discussed in 45
L. D. 600 (1917) ; Act of May 18, 1916. 39 Stat. 123, 154. Yakima
Reservation: Act of May 18, 1916. 39 Stat. 123. 156, West Okanogan
Irrigation District, Colville Reservation; Act of June 4. 1920. 41 Stat.
751, Crow Reservation: Aet of March 3, 1921. 41 Stat. 1855, Fort
Belknap Reservation: Act of May 24. 1922. 42 Stat. 552, 568. Fort
Hall Reservation: Act of June 7, 1924, 43 Stat. 475, Gila River
Reservation, San Carlos Project.

w45 Stat. 200. 210.

1’2 Act of August 1. 1914. 38 Stat. 582, 583.

1 Act of February 14, 1920, 41 Stat. 408.

m Act of July 1. 1932, 47 Stat. 564. The House Committee on
Indian Affairs in recommending the passage of this law said:

« = = The progress of many Indians is retarded by old
debts held against them by the Government and incurred under
circumstances’ which dictate adjustment as a matter of smple
justice. There is at the present time no_authority to make any
'sucbffl_ justments. . As acfonsequen e. whilethe Indian Bureau has

en lIberal in making collections. t,ese?ccumulale_d debts. mane&
of long years Standing. exist against lands. against restrictel
funds of “individual Indians. and agamst some tribal funds. This
decreases the value of |ands and interferes with the credit
necessary to. make Indiana self-supporting through farming,
livestock raising, efc. . R

“f¢ 1S NOt the purpose of this measure to wipe out any just

he record of the Indians in making repayment

or Ipro er debts. 1€ 11 €
of revolving tunds and proper, abligations Isworth¥ of emulation
t IS intended 10 enable the Secre-

I eitizen ly.
B}lrvo%f ﬁwtezrﬁfeﬁgpe{o lyo justice in connection with jl|-founded
or unjust obligations. (House Report NoO. 951, 72d Cong., 1st
sess. p. 1)

For an analysis of the legisative history of this act leading to the
conclusion that it applies to Indian lands subsequently acquired, see
Op. Sal. |. D., M.30133. April 13. 1939.

©f. Letter of Secretary of the Interior to Comptroller Generai,
September 28. 1932. with regard to availability after Passage of the
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was enacted. Under this aet, the Secretary of the Interior was
given autho;lty to adjust and eliminate reimbursable charges
due from Indlans Or tribes, of Indians, taking into consideration
the equltles existing at the time of the expenditure. It was spe-
ciﬂcally provided .with- respect to irrigation that all uncollected
constrncthn_ assessments_ theretofore levied were cancelled and
that no more assessments of construction charges should be made
as long:as lands remain in Xndian ownership. This act in effect
recognized the need for, and provided a subsidy in favor of the
Indians to the extent. ot construction costs.

A. OPERATION 'AND' MAINTENANCE CHARGES

Although the Leavltt Act **-relieved the Indian of Ilab|l|ty for

tuture constructlon charga he remaiped liable for the current
assessments for opemtlon ,and maintenance charges. However.
as the Act o:Augustl 1,914 .made rambursement of all, charges
dependent upon abllity of the Indian to pay."® when an agency
S.Jperlntendent certlﬂes as .to the indigent circumstances of an
Indian, payments of current operation and maintenance charges
are also deferred and remain charges against the land. In such
cases-a reimbursable approprlation is secured. to defray the
Indian’s” share.of such costs.
Land of non-Indlan owners on Indian projects continued lia-
ble for Irrigation construction charges. Several moratorium
acts’”’ have been enacted for their relief. In 1936™ Congress
authorized an investigation and adjustment of irrigation charges
on non-Indian lands. A survey is now in process. Under this
act, costs which are found improper upon investigation under
direction of the Secretary of the Interior may be adjusted.
subject to report of the proposed adjustments to Congress for
approval. Further, the Secretary is authorized to declare land
nonirrigable for a period not exceeding 5 years. which could not
be properly irrigated with existing facitities and no charges
may be assessed during that period. He may, also. cance all
charges. construction and operation and maintenance, which
remained unpaid at the time Indian title was extinguished
which were not a lien agaiost the land.

Regulations relative to time of payment, delivery, penalties
for nonpayment. both as to fine and stoppage of water upon:
failure to pay. apportionment of water and other distinctions g
to various classes of water users, Indians. Indian lessees, and!
non-Tndians, and the effect of contracts with state or local water-
users” projects are in force”

The variousirrigation projects were instituted and ar e oper ated!
under. dissimilar conditions and different Statutory authority,
and consequently regulations are not uniform.

General statutory provisions dealing with irrigation are noted!
below.™

Leavitt Act of funds appropriated tor trrigation projects without conSent!
of Indian owners to pay construction costs.

After an assessment bas accrued. the Secretary of the Interior is?
without authority to extend time of payment in the absence of specific:
enactment of Cougress. except as modified by the Leavitt Act. Op-
§ol. |. D.. M.26034. July 3.1930; 50 L. D. 223.

BeAct of July 1, 1932. 47 Stat. 564.

e See quotation Of act. fn. 186. supre.

W Act Of Febroary 14. 1931. 46 Stat. 1115. 1127: Act of June .
1932. 47 Stat. 564: Act of January 26. 1933. 47 Stat.. 776: Act of
March 3. 1933. 47 Stat. 1427: Act of May 9. 1935. 49 Stat. 176, 187
Act of June 13. 1935. 49 Stat. 337; Act of April 1. 1936. 49 Stat. 1206 :
Act of May 31. 1939. Pub. N0. 97. 76th Cong.. 1t sess.: Pub. Res. NO -
40 of August 5. 1939. 76th Coumg.. 1st sess. These moratorium acts
deferred only construction charges and not assessmeat for operatioin
and maintenance. For regulations. see 25 C F R 130.I-130.100 and
151.1-151.4 and 154.1

we Act of June 22. 1936. 49 Stat. 1803.

w 25 C. F. R.. subchaps. L. M. N. 0.

* Act of February 8. 1887. 24 Stat. 388. 390 (Secretary of _ the
Interior authorized to provide for equal distribution of water supply

The more Important pertinent legislation of the several more
important irrigation projects’are enumerated subsequently.
. B'LAVCKFEE"I‘ PROJECT ™

Under au agrecment of June 10, 1896, upon cession of Indian
land, the United States. was committed to irrigate the farms of
the Blackfeet Tribe of Indians. : Their reservation consisting of
1,492,042 acres in abited by.. -approximately 4,500 Indians is 1o-
cated in the northwestern:part:of Montana. In connection with
the livestock industry, the basis upon-which the Blackfeet Indiang
expect to attain a sustaining economy, irrigation is necessary to
raise winter feed| for cattle. Operation costs were apportioned

to the land. irrigated,™ and Indian landowners, when self-sup-
perting, were to repay counstruction char geS over and above: the

amount. paid fro

alnong the Indlans

the canal and ditc
Act of February 26,

Act of February 15,

way) . Act of June

Secretary of the I
struction charges) ;
express authorizati

1910. 36 Stat. 855.
Indian irrigation p
(made {erigation e
benefits received) ;

become a first lien
{provided tbat no

see fn. 197.
acts generally appli

rized construction)
charges were made
16 (replaced provisi
felating to tite disig
ment to tribal mem
the Secretary of the
of February 26, 192

1095, 1101 (rights-g
tions) ; Act of May
ditches, canals, reservoirs, and other purposes subsidiary to irrigation);
tary of the Interior

the reservation for right-of-way for ditches, canals, and reservoirs through
reservations. N O easements were conferred by grants of the right-of-

only after estimatio

- %1 Principal staty

Blackfeet project ar

tribal funds.

C. COLORADO RIVER PROJECT ™

. The Colorado ‘River project |rr|gates 6,500 acres on the Colorado
IRiver R@ervation in Arizona. .

In 1916, a policy of leaslng was

on any reserv:.uon) : Act of March 3, 1891, 26 Su.t
f-way to publi¢ land and reservations were granted
h -companies® under certain rules and regulatlons) ;
1897, 29-Stat. 599 (opened reservoir sites on reserva:
11, 1898, 30.8tat. 404 (authorized rights-of-way for

1901, 31 Stat. 790 (required the approval of the Secre-
and tbe chief officer of the department tan charge of

21, 1908, 34 Stat. 325, 327 {provided for the sale of

any aliotted land within a reclamation profect with ‘the approval of the

nterior, compensation to be used first to pay con-
Act of April 4, 1910, 36 Stat. 269, 270 (provided for
bo of Coogress of any irrigation Project and thea
a of probable cost of undertaking) : Act of June 25.
858 (provided for the reservation Of power siteg On
rojects) ; Act of ‘August 1. 1914. 38 Stat. 582. 583
xpenditures reimbursable end apportionate COSts to

Act of February 14, 1920, 41 Stat. 408 (made maada-
tory that the Secretacy of the Interior begin collection of at least
partial relmburseme
pursuance of this act, see 25 U. 8. C. 141.1-141.7 ; Act of March 7. 1928.
45 Stat. 200, 210 (provided that afl unpaid charges reimbursable by law

nt of coanstruction costs) ; for regulations issued in

Inst the land) : Act of July 1, 1932. 47 Stat. 564
construction assessments be |levied against Indian

lands until Indian title thereto bad been extinguished) ; Act of June 22.
1936, 49 Stat. 1803

trrigation charges s\

(provided for the investigation and adjustment Of
ubject to the approval of Congress) : moratorium acts.

utory provisions, other than appropriation acts, or
jcable to all pfadects, which relate specifically to the
e: Act of March 1, 1907, 34 Stat. 1015, 1035 (autho-
Act of May ‘18, 1916, 39 Stat. 123, 140 (irrigation
a lien on the ladds) ; Act of Juae 30, 1919, 41 Stat. 3,
ons of the Act of March 1, 1907, 34 Stat. 1015, 1035,
osal 6f allotted land anch provided for furtiyer allot-
bers: Act of April 1, 1920, 41 Stat. 549 (autborlzed
Ioterior to acquire land for reservoir purposes) ; Act
3. 42 Stat. 1289 (authorized the Secretary of the In-

terior tO enter int
to settle water ri
1931. 46 Stat. 109

August 28. 1937. 5
Interior release t
acquired by the

'ston Of Act of Ma
‘Blackfeet |ndians
lations, see 25 C.

w329 Stat. 321.

04 Principal Stat
priations Or thoe
specifically to the

14 Stat. 492, 514

an agreement with Teote County trrigation district
ts Of the Blackfeet Indians) : Act of February 13.
(authorized the Secretary of the Iaterior to adjust

payment of charg s ON Blackfeet Indian irrigation projects) Act of

Stat. 864. 865 (provided that the Secretary Of the
the Blackfeet Trite the interest in certain lands

fatJnited States under reclamation law.. land to be held
:in trust for the Indians by the Secretary of the Interior)

For discus
I. 1888. 25 stat. 113. as affecting water rights of
e Op. Sol. |. D.. M.15849. May 12.1825. For regu-

. | R. 91.1-91.22.

354.

12 Act of Maech |1, 1907. 34 Stat. 1015, 1035.

tory provisions. other than those relatisg to appro-
generally appticable tO all projects, which relate
lorado River project are : Act of March 2, 1867,

appropriated for construction of canal); Act of July
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instituted wher eby. lessees dn-consideration of clearing and im-
proving ‘the land received tnel use oi.‘ it for from 3 to 7 years,

! n ch" jing pald by lessee. Since
Crop returns from

K3

: D CROW IRRIGATION PROJECT"‘
Construction of the presenf. ‘zirrigation system on the Crow
204

: ontinuously until 1925. - Many private
systems -are’ operai:e&‘::from thie” streams supplying ‘the’ Indian
project. To provide a sufficient wiiter- supply for the area now
under cultivation a- -storage dam is being constructed: ’

operation ‘and maintenance, ‘were -from: tribal- funds until 1924.
Beginning with 1918,‘“‘ these funds were made reimbursable

K E, ELATHEAD IRRIGATION PROJECT’“’

The: Flathead project ™ on the Fiatbead Reservation in west-
ern Montana irrigates approximately 105,000 acres. Less than

27, 1868, 15 Stat. 198 222 (provided further for irrigation canals) ; Act
of April 21, ,1904, 33 Stat. 189, 224 (authorized ‘irrigation under’ Recla-
mation Aet) ; Aet of Aprii 4, 1910, 36 Stat. 269, 273 (authorized further
construction ‘furids’ to be reimbursed from the sale of lands) ; Act of
March 8, 1911, 36 Stnt 1058, 1063, (made construction charges a llen
on the land; not to he .enforced asiong as original allottee occupied land
as a homestead)

< Principal statutory provisions, Other than those relating to appro-
priation§ dr those\generaily applicable to all projects. which relate spe-
cifically to the Crow Reservation are : Act of April 27, 1904, 33 Stat. 352,
367 (agreement by’ ‘whi¢h proceeds from ceded lands were to be used in
irrigation) ; Act of, Maréh 3, 1909, 35 Stat. 781, 797 (extended provisions
for entry upon ‘ceded H Act of May 25, 1918, 40 Stat. 561, 574
(made reimbursable appmp;iation om tribal funds) Act of June 4,
1920, 41 Stat. 761 (made, irrigation, charges a lten on the land. Since
that year fanda have been appropriated from. the United States Treasury;
Act of ,Mny 26, 1926,"44" Stat. 658 {(amends; the Act of June 4, 1920, 41
Stat. 751, by providing previons expenditure; of. tribal funds not approved
by the’ tritial council be relmbursed’ to the tribe). For regulations see
25°C. F. R. 94.1—-94 22, .

s See United States V. Powm, 805 T. 8. 581 (1938) ; Anderson ¥v.
8pear Morgan Livestock. G'o., 79.P, 2d 667 (1938).

. Act Of M’arch 3, 1909 35 Stat,’ 81, 797,

= Act of May_25. 1018, 40.8fat. 561, 574.

“Principal statutory provisions, ,other than those relating to appro-
priations or, those generally appllcable to all projects. which relate
speciﬂcally to the Flathead Jproject are : Act.of April 23, 1904. 33 Stat.
302, 805 (authorized survey- for irrigation, purposes) ; Act of June 21.
1906, 34 Stat. 325, 354, and Act of April 30, 1908, 35 Stat. 70, 83
(amended and extended Act of Aprit 23, 1904, 33 Stat. 302. 305) ; Act
of May 29, 1908, 35 Stat. 444, 448 (provided. that entrymen on the
portion of reservation pay proportionate cost of irrigation construction
Allotted Indian lands were relieved of construction costs) : Act of April
4, 1910, 36 Stat. 269, 277 (authorized construction) ; Act of August
24,1912, 37 Stat. 518, 526 (related to the disposal of allotted land) :
Act of July 17, 1914, 38 Stat. 510 (provided for reimbursement of funds
spent for, irrigation) ; Act of May 18, 1916, 39 Stat. 123, 139 (provided
for operation and maintenance charges and amended the Act of May 29,
1908. 35 Stat. 444, 448. so"that purchiisers Of allotted Indian Lands were
liable for construction charges: refunded. money spent from tribal
funds for irrigation) ; Act of June 8, 1924, 43 Stat. 390. 402 (trans-
ferred .the Flathead reservation from the Bureau of Reclamation to the
Indian Service). For regulations see. 25 C. F. R. 97.1-100.10. For
regulations relating to electric power system see ibid.. 131.1-131.52.

n0 Moody v. Joknston, 66 F. 2d 999 (€. Ci A. 9, '1933) and’ United

oney expended for irrigation, both construction . and.

States V. McIntire, 101 F. 24 650 (C C. A 10. 1939) relate to water
rights of:this tribe.::

»ne-fourth . of: thi
tracts proyiding:
mnintenance coS
‘A power system
project.

. Tribal money
By the Act of .
placed" to the-cr

_FORT BELKNAP PROJECI"‘"

251

v'land is-owned by Indians.. Repayment con-
or. payment ‘of. construction and .operation and .
s have been’ executed by non~Indian -owners.
is operated in connection with the irrigation
as eXDeﬂded for a part of the construction.
ay 18, 1916, these funds were -refunded and
it of the tribe. . ..

: :Tiie:l!‘prh»Beiknap project, on the reservatiou of - thatx name,

in north:central .

Montana, has been.in; operation about-40, years.

The irrigated land is all Indian owned... Tribal money. has been

used extensively

in the construction of this project.  All_con; '

struction” appropriations were made reimbursable but water,

users on this p

-charges.

oject have not -had sufficient income to pay

vy

FORT HALL PROJECI‘”’

The Fort ‘Hall ‘project ‘on the Tort Hall ReservatiOn in ‘the
southéastern part ‘of |daho contaids’ a total irrigable - ared of
90000 acres of which 60,000 acres ate 'undér ‘cofistructed -works.
Additiondl storage: on Snake River will' be necessary ‘to provide

a water supply

r-the remaining~80,000 acres-of ‘irrigable land.

Irrigation on this reservation'is vital as the kéy to the agricul-:
tural enterprises by which the ‘Indians:expect 'to:become self-
sustaining. In the agreement of ‘the United: States with: this

tribe ™ it was provided “that water rights are to be without -

cost to’'the Indi
tribe.”  The whi

ation and maintenance charges.

s so long as title remained in said Indians or
te-owned lands pay both construction and oper-
A nonreimbursable appropria- -

tion-has been made each year to cover’ th_e Indian share-of .the"

costs.
"H.

FORT PECK RESERVATION ™

By the Act of May 30, 1808, under the direction ¢f the Recla-

mation Service,

' 3g Stat. 123,
23 Principal’ stat
prialions or those

ir'rigation projects were built on Fort Peck’

141.

utory provwions other than those relating to -appro-
generally applicable to al| projects. which relate spe- .

cifically to.the Fort Belknap project are: Agt of-June. 10.. 1896, 29 Stat-

321, 351 (agreem
Belknap Reservati

nt of the United States to irrigate lands on’ Fort .
n)-; Act of April 4, 1910, 36 Stat 269, 277 {(provided

that costs of irrigation_be reimbursed from tribal funds); Act of March
3, 1911 36 Stat. 1058, 1066, provided charges become a first lien when
land ceases to be used as a_ homestead) Act of March 3, 1921, 41 Stat.

1355, 1357 (provided all charges become a_lien on the land).

For

regulations see 25 C. F. R. 103.1-103.22.
. =3 Principal statutory provisions, otbe than those relating to appro-

priations or those
specifically to the F

generally applicable to all projects, which relate
ort Hall project are: Act of March 1, 1907. 34 Stat.

1015, 1024 (instituted construction) ; Act of April 4. 1910, 36 Stat. 269.

274 (provided for

privale .ownership) ;

for the completion
tand not used as I
568 (provided that
and non-Indian ow
a lien on Indian 13
contracts for the
rreated a len on
For regulations see
1 Op. Sol. L. D,
the Intcrior to app
site without consen/
* =m5 Principal stat
ariations or those
:ally to the F\ort P

the payment of construction charges on lands fn

Act of March: 8, 1911, 36 Stat. 1058. 1063 (provided

of the project and thay charges should be a lien on

ndian homestead) ; Actof May 24, 1922, 42 Stat. 552.

the cost of rehabilitaion to be paid by both Indian

ners, making proportimate reimbursable expenditures

inds) ; Act of March 3, 1927. 44 Stat. 1398 (required

repayment of further charges by white owners and

Indian |ands. This applied to the Gibson unit only).

25 C. F. R. 106.1-106.25. :
M.5386, June 19, 1923 (authority of the Secretary of -
ropriate land in Fort Hall Reservation as a reservoir
t of the Indians).

utory provisions, ¢her than those relating to appro-

generally applicableto all projects which relate specifi-

eck Reservation are Act of May 30. 1908. 35 Stat. 558

(authorized constr
(provided (bat a

uction) ; Act. of Myy 18, 1916. 39 Stat 123. 140
ien was to be recited in patents for unpaid charges;

that tribal funds| hitherto used for construction be returned to the

tribal account) ;

ct of June 3, 1924, 43 Stat. 390, 402 (trausferred

jurisdiction from he Bureau of Reclamation to the Indian Service).
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Iteservation, Mont.. into which both white and Indian interests
ehtered. ‘The ‘proceeds - of- the sale of surplus land ‘were used
for brlglnal construction

. SAN CARLOS PROJECT®®

TheLSan Carlos irrigation project,™ was designed to irrigate
100,000 acres of which 50,000 are:owred by whites and” 50,000
acres-on the Gila. Rlver,lndn,an Reseryation q_wned in part by
individual Indians and in part by the Gita River Pima-Maricopa
Indian’ Corhmunity.®® The project has a ‘hydroelectric plant at
Coolidgeé Dain'and a Diesel electric plant -located near the town
of Coolidge, "with high voltage and: tow voltage lines to carry
power it project‘ rrlgatlon wells nearby towns mining camps.
ahd ‘riral farm consum rS.

v
vy wl

n

NITUEN i, [

_;_,g UINTAH ™

On the Uintah Reservatlon in Utah an irrigation. project was
constructﬁd over d.nf.\Lears from 1906 to 1912. A system-
atic program of; replncement is now in process. s

.This project is designedto, |rr|gate 77,184 acres of project. land
and .to-carry .water to approximately 28,000 acres of private
lands through .carrying capacity granted to companies and indi-
viduals. who:pay a proportionate share in the operation and
maintenance of the project.

4 Principal -statutory provisions, other than appropnations or those
generally applicable to alt projects, which relate specifically to the San
Carlos profect are : Act of March 3, 1903, 33 Stat. 1048. 1081 (authorized
constraction- and provided that costs of the project for the Pima |Indian6
be repaid within 30 years after the Indian6 have become supporting) i
Act of August 24. 1912. 37 Stat. 518. 522 (provided that the cost of the
irrigation work be, reimbursable and created a lien upon Indian lands) ;
Act of May 18. 1918, 39 Stat. 123. 129 (provided for the construction
of a dam tO fcrigate White- and Indian-owned lands. Costs of this
construction made reimbursable with respect to Indian lands under the
Act of August 24. 1912. Costs of non-Indian-owned land were to be
paid in accordance with the Act of August 13. 1914, 38 Stat. 686) ; Act
of Jume 7, 1924, 43 Stat. 475, 476 (enabling act for the San Carlos
project provided -for contract6 for irrigation of the Gita River Reservation
and Of white-owned |and)

i preferenée of Indians to waters stored by Coolidge Dam. Memo.
80L. I. D.; February 18, 1933.

‘me Memo. Sol. 1D, August 25. 1936 (collection of charges).

s Principal’ statutory provisions, other than those relating to appro-
priations Or those ‘genmerally applicable to all projects, which relate
specifically’ to the Uintah irrigation projects are : A¢t of June 21. 1906.
34 Stat. 325, 375 (authorized the project and provided that the cost
should be repaid within 30 years after becoming self-supporting) ; Act
of Aprll 30. 1908, 35 Stat. 70, 95 (provided for the leasing of allotted
irrigated lands With the consent of the allottee with' the approval of
the Secretary of the Intertor) ; Act of May 24. 1922. 42 Stat. 552. 578
(provided ter extension and rehabilitation of thisproject. repaid from the
principal funds held in trust for the Confederated Band of Ute Indians).
For. regulations see 25 C. F. R. 121.1-121.23.
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K. W I ND RIVER™

The" Wind River irriganon ‘project includes the diminished
and ceded portions of ‘the Wind River Resel'vatlon. Wyoming
The project con ists of five wstems embracmg irrigable areas Of
approxlmately 5,000 " acres. The funds' furnished for ‘this
project were ma e relmbursable Assessments of operatlon and ,‘
maintenance cos

3 ure made against all land to whlch wnter can'

ering the first
water rights. -
tosts.™

The Ynkima

le of the irrigated Tand provlded for paid-up;.

‘These lands are’not:charged:with construction

L.YAKIMA”’ Co T
eservatlon lrrigatlon projects ln the State ot-_»

Washington include the ‘Wapato, Toppenish-8imcoe, Satus; and

Ahtanum upits
of ,v_v_hicilz. 120,00
in private owne

ontalnlng 3 total, ,irrigable area of 170,000 acres, .
acres are in Indlan ownership and 50,000 acres,
hlp of. this area.some 128,000 acres.are. sup— .

plied with irrigation mcilities

= Princi nal sta

tutory provislons. other tlmn approprlatlons or acts'

generally applicable to all® lrrigatlon pro]ects which relate’ specincully
to the Wind River project are: Act of March 3, 1805, 33 Stat. 1016

(provided: for the
ceded lands) ;

Act of May 25, 1
under this project

Act
with provision for

construction of. the project from: proceed6 ot . sale Of
of Apijl 30, 1908, 35 Stat. 70, 97 (approprlntlons
relmbursement  of. funds appropriated by this act);
918, 40 Stat. 561, 590 (prowded that prlvate lands
pay their pro rata share of the cost Of construction).

For regulations see 25 C, F. R. 127.1-127.22.

B Op. Sol. 1. D.

M.14051; July 8, 1925.

2 Principal statutory provisions, other than those relating to appro-

sriations or those

generally applimble to all projects. ‘which relate spe-

sifically to the Yakima project are? Acts of December 21, 1904, 33 Stat.

595 (provided for
[ndian Reservatio
valid right hither

the construction of irrigation works on the Yakima
n, such benefit t0O compensate the Indians for any
to acquired by settlers. This act provided that the

aroceeds of the sale of land be used' In the construction of the project) ;

Act of June 21, 1

806, 34 Stat, 325 (appropriated reimbursable funds) ;

Act of April 4, 1910, 36 Stat. 269, 286 (provided for the construction
+f a drainage system for the Wipate profect) ; Act of June 30, 1913.

18 Stat. 77, 100 (

provided for the appointment of a Joint congressional

committee to report on the feasibility’ of constructing irrigation systems
ou this reservation) ; Act of August 1.°1914, 38 Stat. 582. 804 (provided

that the Indians
be entitled to 147
1914, 38 Stat. 682,

who had been unjustly deptived of the Yakima River
cublc feet per second in perpetulty;; Act Of August 1.
604 (construed in Op. Sol. L. D, M.3403, Apcit 14, 1921,

holding that no penalty could be charged on delinquency. This applled to
the Wapato and Satus unit only) ; Act of May 18 1916. 39 Stat. 123. 153,
154 (provided costs in extension of project be reimbursed in 20 annual .
installments and created a first'lien on Indian lands in the Wapato and
Satus unit; authorized the Secretary of the Interior to fix operdtion and -
maintenance - charges, construed in Ind. Of. Memo., June 12, 1933) ;
Act of June 30, 1919, 41 Stat. 3, 28 (made uncollected charges liens on

fand under the T
41 Stat. 408, 431
Satus units repay
Act of May 25, 1
ment from $5 to

oppenish-Simcoe units) ; Act of February 14, 1920,
(provided that landowners’ under the Wapato and
construction costs of land at $5 per acre per year) H
922, 42 Stat. 595 (reduced annual construction pay-
$2.50 per acre on the Wapato and Satus units).

For regulations regarding the Wapato irrigation project. Washington. see
25 C. F. R. 124.1-124.19.

SECTION 8. FEDERAL LEGAL S#RVIC‘ES

The United States without specific statutory authority repre-
sents the Indian generally in legal matters in which the United
States has an interest. Federal legal services, therefore, are
available to the Indian in cases involving the protection of prop-
erty allotted or furnished to the Indian by the Government in
which an interest of the United States may he found. either in
the fact that it holds such property in trust for the Indians or
in the fact that the property may be held by the Indians subject
to restrictions against alienation.™

= See Chapter 19. sec. 2A(1).

The Federal Government, as a routine service to the Indian,
brings actions to enforce terms of leases or other contracts aris-
ing in connectiom with restricted property. It institutes or
defends litigatiom relating to oil royalties or other mineral
rights and represeots the Indians in suits involving federal and
state taxes.™

The Department of Justice has, for the most part, followed the
policy of representing Indians in matters relating to their allot-

ments or reseryations. or to property of Indians .over which

= Justice Depar tment File No. 90-2-012-1, Memo. of July 29, :1982.



FEDERAL LEGAL SERVICES

Congress has provided that the United States maintain contral
and ‘supervision.™

Legal representation is also given the Indian in other casesin-
volving interests of the United States, as expressed -in treaty
provisions or acts of Congress. These cases for the mostiDai;t
relate to hunting and fishing privileges, water rights, suns for
trespass, or other rights arising out” of reservation property.®

A specific statutory duty to represent the Indian in all suits at
law and inequity is found in section 173, title 25, of -the-Udited
States Code. This section prowdes RIS

In all States and Territories where there are rese;vatiom
or allotted Indians the United States district aItorney shaJI
represent them in all suits at -Jaw and in equity.- %.-4: 54,

‘The language of this provision 18'very broad, -and this probably

has been-&*factor in the fallure‘:of..- the :Dép’artment of Justlce to

adopt a consistent policy ‘s to-when' it will authorize or require
the United States district attorneys to appear on”behalf of the
Todian. - - - s TR RISt

. Theoriginal enactment; as-found in the'Act of March 8, 1893”
ls part of a- paragraph whlch reads" EEERE
. “Ta enable the Secreta qf the Interio:-, in his discretion

- to pay the legal costs Icurred by. Indiansin contests initi-

ated- by or against them, to any : entry, filifig,“or: ixher
claims, under the laws of: Congress relating to public
lands, for any sufficient Cause affecting the legality or
valldlty of the entry, filing.or.claim, five thousand dollars :
“Provided; That thefe&tobé paid by and on behalf of the
“Indian party in’'any case shall be one-half of the fees pro-
vided by law in such cases, and said fees shall be paid by
the Commissioner of Indian Affairs, with the approval of
the Secretary of the Interior, on an account stated by the
proper land officers through the Commissioner of the.Gen-
- eéral Land ‘Office. In -all: states and .Territories where
therearereservationsor allotted Indiansthe United States
District Attorney shall represent them in all suits at law
and in equity.

It may be argued that the last sentence of the par agraph should
be construed as relating only to the first sentence, and the cir-
cumstance that the last sentence was introduced on the floor
of the House in the course of a discussion of the first sentence
may be thought to give support to this eonstruetion.™ Such a
construction, however, would subordinate the plain language of
the statute to the form of paragraphing, and would ignore the

e

e

25 Justice Department File No. 90-2-012-1, Memo. of July 29, 1932.

= \Where the State of Idaho prosecuted several Indians of the Coeur
@’Alene Agency in that state for the killing of deer out of season in
alleged violation of the state game laws, the Department of Jdstice took
the posttion that. since the United States. had the duty to protect the
Indians in their treaty rights of fishing, it could maintain an action to
restrain the state authorities from interfering with the exercise of such
treaty: rights by the Indians, and the United States Attorney appeared
for the purpose of protecting and defending the Indians. (Justice
Department File No. 90-2-0-71.)

2127 Stat. 612. 631. Compare the statute of September 6, 1563, em-
bodied in the Laws of the Indies, requiring. the King's Solicitors to “be
protectors of the Indians * * * and plead for them in all ciwil
and criminal suits, whether official or between parties, with Spaniards
demanding or defending” 2 White's Recopilacion (1839) 95.

=28 Cong. ‘Rec., 52d Cong., 24 sess.; February 24, 1893, p. 2132. This
narrow view of the law is criticized in -a memorandum of Assistant
Attorney General Van Devanter, dated November 23, 1897, 25 L. D, 426.
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long established ¢ustom of including items of permanent general
legistation on Indian affairs in scattered paragraphs of appro-
priation acts. is narrow construction has never been adopted:
by the Attorney General, and it was rejected by the codifiers of
the' United States Code, who accepted the proviso in the first
sentence, and the last sentence of the paragraph, as distinct
statements of general and permanent legislation.
While rejecting the construction which would limit the duty of
legal representat on to public land contests, the Departmeut of
}}}}}} ’»onally taken the view that the statute in ques-
tion contains an. .unplied proviso, and that the phrase “all suits
Atlaw and in equity” really means “all suits at law and 1n equlty
in"which the Uni téd States has ‘an’ tnterest.” ® The Depattmait
of Justice has not-been consistent; however, iu ‘the use of this
constructlon, and-has’ on occasion given o less ‘narrow interpre-
tation to the worfls ‘of Congress,™ arﬂed‘q tAconsistently, this
narrow construction would nuilify the statute, since as we have
noted, ‘the United ‘States has -représented: Tndiahs in such cases
without_special statutory authorization. .
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represented thée | Indlans in’ any such cr‘iminal prosecutmns )
brought by state authorities, unless the Indian claims immunity
from such state laws by reason of the status of the.locus in guo,
or because of some treaty stipulation or provision of - a federal
law affecting- the act, the commission of- which: is: regarded as
a crime by the state law. Within .this latter class of cases may
be included, for instance, the defense of- Indians who are prose-
uted for alleged violdtions of ‘the state fish and’ game laws™
the Indian claiming a right to fish or hunt in the particular place
where the offense is-allegéd to have been committed or prosecuted
for the driving of a truck without a state license. ™

Special provision has been made by Congréss to provide legal
services for the Five Civilized Tribes,™ the Osages,™ and the
Pueblo Indians.™

- ' In'the Constitution Indemnity Company case in: Callrornla no legal

representation was

furnished in a suit for negligénce resultmg in per sonall

injuries or death of Indiams, even though such Indians wére still wards

it the government

(Justice Department File No: 90-2-0-63). And ‘again

-eprésentation was denied in suit to recover damages for the death of
-estricted Fort Peck Agency Indians from the Great Northern Railway
{Justice Department File No. 90-2-0-135).

-'13:0n December 26, 1929. the Attorney General-advised a United States

Attorney to repres
shooting of a whit
-0, 1930.

ent a Hopi Indian, Tom Pavatea, sued for accidental
e man Off thereservation. See Ind. Off. Memo.. May

“In the ¢ase of the claim of the Indians of ‘the Warin Springs

Regervation against-the Montarna Horse Products Company, the Urited
States Attorney brought suit in the name and behalf of the Indian to
compel the said company to pay to individual Indians the stipulated

consideration for

reservation (Justice Department File No.

33 In ‘the Jimers
that section 175 b
been -so construed

=2 See fn. 227, 8
=3 See Chapter 2
=4 See Chapter
25 See Chapter

catching a number of wild horses roaming on the
90-2-19-6).
on murder case in New York the posttion was taken
as no relation to criminal prosecutions and had-never
(Justice Department File No. 90-2-7-42).
upra.
3, sec. 9.

sec. 12

3, . 12,
0, sec. 3A.




